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Tough Boyz & Trouble.—In an article subtitled 
“Those Girls Waiting Outside the D.C. Jail Remind Me 
of Myself,” Washington Post reporter Patrice Gaines- 
Carter writes about the young women who love incar- 
cerated men—the women who find a certain strength 
and power in men who operate outside the law. In a 
candid reminiscence of her own youthful attraction to 
“young black men who toted guns,” the author de- 
scribes how she “had to spend a summer in jail to 
discover the truths that serve me now.” 


Probation and the Drunk Driver: A Cost of Be- 
ing “MADD.”—In 1982, California instituted laws 
designed to severely sanction persons convicted of 
drunk driving. Prior research has indicated that these 
laws have had a negative impact on California’s courts 
and jails. Authors Patrick Kinkade, Matthew C. 
Leone, and Thomas Wacker report on research into the 
effects the tough DUI laws have had on probation in 
California and the differing experiences of specific 
counties. 


Co-dependency and Probation.—Chemical de- 
pendency, the dependence on drugs and/or alcohol, 
destroys many lives: not only the life of the chemical 
user, but the lives of persons connected to the user as 
well. Author Mickie C. Walker describes how chemical 
dependency affects the family system, causing rules, 
behaviors, roles, attitudes, and defense mechanisms 
to change so that family members can cope with the 
stress of chemical dependency. How family members 
might adversely affect probation work is discussed. 


Following the Penological Pendulum: The Sur- 
vival of Rehabilitation.—Author David Shichor re- 
views the changes in penological thinking and control 
policies that have occurred in the last two decades. 
This article focuses on the analysis of rehabilitation as 
a leading punishment principle that declined during 
that period of time and argues that there are several 
factors which contribute to its survival and its sus- 
tained importance in Western and American penology. 
These factors include an enduring public support and 
an acceptance by social scientists. 


This Issue in Brief 


Understanding and Sanctioning the White Col- 
lar Offender.—Recent revelations of insider training 
and savings and loan defaults have focused public 
attention on white collar crime. Controversy sur- 
rounds this type of crime and the elite offenders who 
commit it. Author Stephen J. Rackmill defines white 
collar crime, discusses elements common to such 
crimes, and explains who the victims are and how 
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white collar offenders have been regarded by society 
and the judicial system. 

Victim Age as a Basis for Profiling Sex Offend- 
ers.—In order to examine how offender, offense, and 
victim characteristics vary with victim age, authors 
Andrei Kuznestov, Timothy A. Pierson, and Bruce 
Harry studied a data base of 808 incarcerated adult 
male sex offenders. Among their findings: Rapists of 
adults are younger, more likely single, nonwhite, more 
criminally oriented, tend to use more violence in their 
crimes, and mostly attack nonrelated women in the 
victims’ homes. The study also indicated that men who 
sexually assault adolescents are usually over 30, typi- 
cally married, have fathered more children, and have 
encountered less resistance among their victims. 

Reflections of a Former Corrections Director: 
Are Offenders Tougher Today?—Noting the ter. 
dency to describe all offenders as tougher, more as- 
saultive, and more difficult to manage, author Walter 
J. Dickey admits that such prisoners and probationers 
exist, but asserts that most offenders do not fit the 
“tougher” descriptions. He describes four offenders, 
along with the chaotic or impoverished households 
they live in, and learns from correctional staff that 
although the more dangerous, “high risk” offenders are 
a growing minority of the caseload, there are a number 
of reasons why their presence is unintentionally exag- 
gerated by the media, the public, and corrections staff 
themselves. 

The Supreme Court and Prison Excessive Use 
of Force Cases: Does One Test Fit All?—The use of 
force in prisons has generated concern among prison 
personnel partly because of possible civil lawsuits. 
Prisoners in various states have brought lawsuits 
seeking civil damages from prison guards and admin- 
istrative officials for use of force that allegedly violates 
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their constitutional rights under the cruel and un- 
usual punishment clause of the eighth amendment. 
The recent Supreme Court decision in Hudson v. Mc- 
Millian focuses on prison use of force cases not involv- 
ing prison disturbances or prison riots. Author 
Rolando V. del Carmen analyzes that case and exam- 
ines the controversial dissenting opinion of Justice 
Thomas. 

Characteristics and Adjustment of Federal In- 
mates Enrolled in a Comprehensive Residential 
Drug Treatment Program.—tThe characteristics 
and in-program adjustment of 132 former and current 
participants in a 500-hour comprehensive residential 
drug treatment program for Federal offenders are 
described by authors Glenn D. Walters, Diane Whi- 
taker, Shella Dial, Pamela Dairsow, and James Cian- 
ciulli. Comparing disciplinary reports received by 
these 132 program participants with the number of 
disciplinary reports attained by 132 matched controls 
revealed a statistically significant difference in the 
incidence and borderline significant difference in the 
prevalence of disciplinary infraction in favor of pro- 
gram participants. 

The State of Jails in America.—Authors Michael 
T. Charles, Sesha Kethineni, and Jeffrey L. Thompson 
report the results of a survey of jail facilities in coun- 
ties with a population of more than 50,000 in 1991. 
Questions focused on such issues as facility age and 
rated capacity, problems concerning space, jail popu- 
lation, renovation, security, environmental conditions, 
pending litigation, court orders, and juvenile deten- 
tion facilities. The results of the survey provide insight 
into the condition of jails today and provide important 
information for officials to consider as they plan “next 
generation” jails. 


All the articles appearing in this journal are regarded as appropriate expressions of ideas worthy of thought, but their publication is not 
to be taken as an endorsement by the editors or the Federal Probation and Pretrial Services System of the views set forth. The editors may 
or may not agree with the articles appearing in the journal, but believe them in any case to be deserving of consideration. 


Tough Boyz & Trouble 


Those Girls Waiting Outside the D.C. 
Jail Remind Me of Myself* 


By Patrice GAINES-CARTER 


t the D.C. Jail, every Saturday, young black 
women line up for visits, many of them toting 
babies on their hips. Sometimes during peak 
hours, the line snakes outside the building. 

I look at those women and think of many things. I 
think of the incarcerated men they love, and of the 
time when my daughter’s father was in a military jail 
for going AWOL—when I dutifully caught a bus to 
another city to stand in line with our child on my hip. 
Above all, though, I think of myself, and the summer 
I went to jail. When I think about the trouble I got into, 
I worry even more about what will become of these 
young women. And I get the urge to tell them my story: 

When I was in my late teens and early twenties, I 
was enamoured of young black men who toted guns. 
These were guys who got their money through robber- 
ies or theft and usually spent some time in jail. 

They thumbed their noses at the white estab- 
lishment. I watched them from the window of my 
school bus, standing on the corner, smiling. I admired 
them; they were defiant enough to spend their days 
outside the classroom. “You get addicted to them,” was 
how one 15-year-old mother put it to me recently, 
outside the D.C. Jail. 

I saw them as daring and gutsy. Their behavior was 
an aphrodisiac. When you're a black child who believes 
she has no control over her life, you create your own 
definition of freedom. 

These men exuded freedom. They controlled their 
lives, working when they wanted to and at what they 
chose to work at. At least that’s the way it seemed in 
my small world, looking with my small eyes. 

I also knew what kind of man I didn’t want: a man 
like my father. He was a Marine, a flag-waving Ameri- 
can. To me, he did everything The White Man said to 
do. He had been a part of the military that protected 
the racist society that I despised. I wore an afro and 
refused to stand when I heard the national anthem, 
while he wore the same severe haircut he had worn as 
a soldier and took great pride in everything American. 
When blacks in Washington were rioting after the 
murder of Martin Luther King, my father turned to 
me and said, “Your people are rioting.” 

I thought I was a real revolutionary. I read Malcolm, 
H. Rap Brown and George Jackson. But in reality, I 
was counter-revolutionary. The young men I dated 
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were as detrimental to “the revolution” as the young 
black men who today kill other young black men over 
women or money or rocks of crack. Or for any reason. 

Back then, I was living in the middle-class suburban 
Maryland town of Glenarden. If Theodore “The Bea- 
ver” Cleaver had been black, he would have lived 
around the corner. There were split-level homes with 
neat yards and flower beds. Yet when I looked at the 
neighborhood, I saw “sell-outs.” To my young eyes, the 
only way a black family could get to the burbs was to 
sell its heart to the devil. To be removed from what I 
considered real life. 

Deep inside, where my life’s philosophy was fer- 
menting, there was the belief that real life was some- 
thing more nitty-gritty than the "burbs. It was 
adventure—making up your own rules and knowing 
how to live “the street life.” 

My passport to such a life was men. What I didn’t 
foresee was how much their lives would spill over into 
mine; how they would shape the choices I made. I was 
too young to know that in many ways you become who 
you love, but one day I would wake up and find that 
instead of simply sleeping with trouble, I was engulfed 
by it. 

I listened to young men whisper about stolen cars 
and holdups and drugs. If you can’t be powerful, I 
reasoned, you can at least be with those who are. After 
a while, though, it wasn’t enough. I wanted the power 
I thought they possessed, and before long, I reached 
for it much as these young men did. For several years 
I held drugs, did drugs and stole anything I wanted. 

At first, our behavior seemed almost harmless. After 
all, I reasoned naively, who was getting hurt? These 
were guys who stole, sold “hot” merchandise, robbed 
people with guns they never used or ran flim-flam 
games. They didn’t blow away people or make fortunes 
dealing drugs—as today’s tough guys do. Respecting 
this code made them seem almost “good” to me. 

Today’s young women seem just as good at fooling 
themselves. Many of them love guys who are more 
than likely headed for jail. And though some I talked 
to said they wanted to get out of such relationships, 
most said they lacked the strength to change. 

A generation has passed but the aphrodisiac hasn’t 
lost its strength. 

I saw my younger self in Darice. She was standing 
in the busy hallway of U.S. District Court early one 
morning not long ago, her hair immaculate and large. 
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Darice, 18 and a high school senior, was waiting for 
her brother’s court appointment. 

“I like guys who carry themselves like they’re not 
weak,” is the way she explained it. “I don’t look for no 
car or care about the money.” Her boyfriend, she said, 
is someone who makes a living “out in the street, but 
is respectful. He says he’s in school, but he’s not.” 

An unkempt 22-year-old nodded her head in agree- 
ment. “I like guys who start fights, trying to protect 
their images. It’s their masculinity. They have a sense 
of power,” she said. 

“Rude boys” is what Wilma, who lives in Southeast, 
calls them. One evening not long ago, Wilma, 16, was 
with her 14-year-old sister at the Parklands Commu- 
nity Center, where they drew pictures and cut out 
their designs. 

Wilma wore big loop gold earrings and her hair in a 
pony tail. After she had ticked off the names of guys 
she’s dated, she paused, then added, almost with sur- 
prise, “They’ve all been hustlers.” 

Francine, who wore gold earrings with her name 
spelled in them, conceded that money is beginning to 
mean more to her. She dates two boys. One “goes to 
church and everything. I think he sells [drugs] some- 
times, when he needs the money. The other one is out 
there twenty-four-seven,” she said, meaning all the 
time. 

Wilma, who said she wants “to be a secretary and 
work in Crystal City” when she grows up, said she and 
her sister are becoming more tempted to follow the 
example set by the boys they date. “Sometimes we 
think about selling drugs,” she said. 

At Superior Court, a plump 16-year-old sat waiting 
for her own case to be called. (She would not say why 
she was in court.) 

“The boys I like are in school, but they don’t go. 
They’re out all hours, never stay in the house,” she 
said. “My father was weak, so I was attracted to the 
boys who lead. 

“I like that domineering type. I don’t want someone 
who I can touch and they fall. I’ve been like that since 
I was 13. It’s just a phase, I hope.” 

It was a 15-year-old mother of an infant, waiting to 
appear in court on truancy charges, who talked to me 
about being “addicted to them.” She said she likes boys 
“who can fight to protect themselves. Sometimes I’m 
with them and I do what they do, and get in trouble.” 

My big trouble marked the beginning of the end of 
my love for tough guys. I was 22, and the trouble came 
at a concert in Charlotte, N.C., when the man I was 
dating and a friend tried to sell marijuana to an 
undercover agent. 

Before we left my apartment one of them asked me 
to put a packet in my purse. I knew it was heroin. 
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When the police found the drugs on me, we were 
charged with intent to distribute. 

The detectives who questioned me demonstrated 
their power by getting the court to set my bond at 
$150,000. If I wanted out, I had to snitch on some big 
drug dealer. But the truth of the matter was I didn’t 
know any dealers that fit their description of “big.” 

So I went to jail and spent the summer there, wait- 
ing for my trial. During that stretch of hot days, my 
definition of power and freedom changed. To be free 
was to be able to go outdoors and feel the heat of the 
sun, to go to my refrigerator, to touch my 2-year-old 
daughter’s face. 

I spent my days and nights with about seven other 
women. We wore long green dresses, which we 
hemmed to miniskirt length with safety pins some of 
the women had hoarded. I slept on the top bunk of a 
steel bed with a thin, lumpy mattress. The only private 
place was a shower stall behind a curtain. There was 
no clock. Our meals were delivered on metal trays 
handed to us through a slot. Occasionally, a guard 
would allow us to march down to a room with vending 
machines, where we could buy candy or cookies. A real 
treat. 

“You're gonna like the big jail,” my cellmates told me, 
because they were sure I was going to serve time in 
the state institution. “In the big jail you get to wear 
some of your own clothes and you can go to school.” 

“I’m not gonna like the big jail at all,” I kept saying. 

My parents came down from Maryland to visit. I 
watched my mother’s tears through the glass partition 
that prohibited me from wiping her cheeks. But it was 
another wrenching scene that pushed me to change. 

Because my daughter wasn’t allowed to visit me, my 
mother agreed to walk around to the side of the jail 
and hold her up. I peered out the narrow slit window; 
my father held her on his broad shoulders so I could 
get a good look. They pointed up toward my window. 

I cried. I imagined them saying, “Look, your mother 
is up there.” As I wept, a cellmate who had told me how 
much she missed her son, patted my shoulders. 

After that, I knew I would never go to the big jail. 

My parents got me out on bond by putting up as 
collateral the house they owned—paid for, of course, 
by the jobs I hated, the money my father had earned 
in the Marine Corps and as a grave digger at Arlington 
National Cemetery. 

The lessons rolled my way. How ironic that my 
father, the man I did not admire, was the only man 
who could and would rescue me. And even more vivid 
was this: When I went to court, there were only three 
black people present: my mother, my father and my- 
self. Not one of us could decide what would happen to 
me next. 
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We were powerless. The guys I knew wielded power 
on the streets, not in the halls of justice or in the offices 
of politicians. Once I stepped off the streets, I was out 
of their world. 

That thought slapped me into reality. “Once I’m 
outside this courtroom,” I remember thinking for the 
first time, “only one person can decide what will hap- 
pen to me: Me.” 

My parents had tried to tell me, but my attention 
had been elsewhere. Still, I got a second chance. I 
didn’t go to the big jail. I was put on probation for five 
years. 

I often wonder where I would be if my parents had 
had to contend with a neighborhood filled with drugs, 
or with their own poverty and lack of education. I don’t 
know if I would have made it. 

I was lucky, and I know it. I was privileged too 
because, through it all, I knew there was an alterna- 
tive to a life of crime. I knew I could own a house 
because my parents had one. I knew I could have a 
career, and not just a job, because my father had had 
a career in the Marine Corps. I even knew I could go 


to college if I really wanted to go. It is much more 
difficult to convince a child who lives in a poor commu- 
nity, where the only people with money are drug deal- 
ers, that they can seize control of their lives. 


So I worry about the young girls who love the drug 
dealers and the hustlers, the little women I see in 
courtrooms at murder trials, holding babies on their 
laps. I worry about them and their children. When I 
look at them I don’t just see who they are, I also see 
who they could become if they understood what real 
power is and where it lies. 


My daughter is a college graduate, making a career 
in the public relations business. I decided 20 years ago 
to give her a chance by giving her a mother devoted to 
her well-being. But I had to spend a summer in jail to 
discover the truths that serve me now. To discover my 
own power, I had to commit crimes and be punished in 
uncountable ways. It was one helluva way to learn. 
But it was a way. 


I look at those lines outside the jail and wonder: 
What price will my sisters have to pay? 
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Probation and the Drunk Driver: 
A Cost of Being “MADD” 


By Patrick KINKADE, MATTHEW C. LEONE, 
AND THOMAS WACKER* 


RUNK DRIVING has been called “one of the 

most serious problems” confronting America 

today (Heinzelmann, 1985, p. 265). Hundreds 
of thousands of deaths and billions of dollars in prop- 
erty damage have been attributed to the drunk 
driver (Heinzelmann, 1985). The enormous costs of 
drunk driving have, moreover, resulted in a wide- 
spread social movement directed at deterrence. Or- 
ganizations such as Mothers Against Drunk Driving 
(MADD) and Students Against Drunk Driving 
(SADD) are actively seeking both legal and societal 
solutions to the problem. These organizations have 
lobbied many state legislatures requesting more se- 
vere sanctions, most often mandatory confinement, 
to deter the individual from driving while intoxi- 
cated (Heinzelmann, 1985). On the societal level, a 
public conception of the drunk driver as a ‘killer 
drunk” (Gusfield, 1981) has caused the DUI (driving 
under the influence) offender to become a new social 
pariah. Unfortunately, these legal and social inter- 
ventions have had many negative impacts on the 
criminal justice system. 


The Consequences of “Tough” DUI Legislation 
Intended Consequences 


Examples of evaluative case study researching the 
intended effects of “tough” DUI legislation can be 
drawn from around the world and across the states. 
These include the 1971 Chicago laws (Robertson, Rich, 
& Ross, 1973), the Norway drinking-driving laws 
(Ross, 1975), the British Road Safety Act of 1973 (Ross, 
1981), the French drinking-driving laws of 1978 (Ross, 
McCleary, & Epperlein, 1982), the Hennepin County 
(Minnesota) laws of 1982 (National Highway and Traf- 
fic Safety Administration, 1984), the Washington 
State Laws of 1980 (Heinzelmann, 1985), the British 
“Christmas Crusade” (Ross, 1987), the 1982 Kansas 
laws (Shore & Maguin, 1988), and the New Wales and 
Tasmania laws (Homel, 1988). Early research in this 
area presented a single overriding theme concerning 
the effect of such “tough” legislation. Simply stated, 
DUI legislation does deter, but only in the short term. 
More recent research, however, has brought this con- 
clusion into question. 

“Contextualizing” (Snortum, 1988) the analysis of 
“tough” drunk driving legislation suggests the need to 


*Dr. Kinkade is assistant professor and Mr. Wacker is 
research assistant, Criminal Justice Program, Texas Chris- 
tian University. Dr. Leone is assistant professor, Department 
of Criminal Justice, University of Nevada, Reno. 


move beyond a simple legal definition of deterrence to 
a more sociological perspective. The decision to drink 
and drive is the result of complex interplay between 
formal and informal sanctions (Wachholz, 1987), the 
physical and social environments (Homel & Wilson, 
1988), and the traditional model of marginal deter- 
rence (for a discussion, see Shover, Bankston, & Gur- 
ley, 1977). The totality of this interplay must be 
evaluated before a conclusive evaluation about the 
effects of tough legislation may be made. It may be, for 
example, that the formal sanctions set in the laws did 
not deter the drinking driver in an immediate sense, 
but did work to change the social and self perceptions 
of the drinking driver. These “changes” become infor- 
mal sanctions (i.e., personal guilt and peer pressure) 
that do deter the behavior. The law change, therefore, 
did achieve its desired effect, only in a way that went 
beyond the traditional model of marginal deterrence. 
Moreover, it has also been demonstrated that law 
changes that are coupled with increased publicity and 
enforcement can achieve long-term deterrent effects 
(Shore & Maguin, 1988; Hommel, 1988). 

There were several initial evaluations of California 
“tough” DUI laws done in relation to their impact on 
traffic safety (Peck, 1983; Bloch, 1984; Hilton, 1984). 
Each of these attempts to isolate an enduring deter- 
rent effect achieved only limited success, but none 
rejected the possibility that it may, in fact, exist. Bloch, 
and Peck, applying time series methodology, used sev- 
eral major indices of alcohol-related accidents to test 
for a deterrent effect. The results suggested there was 
an immediate decrease in drinking-driving behavior 
which was followed by a slow but persistent return to 
the pre-intervention levels. Both researchers suggest 
the need for broader based research efforts to deter- 
mine the absolute effects of the law change. Hilton’s 
work also failed to conclusively demonstrate a deter- 
rent effect for drinking and driving but did provide 
some evidence that it may be eventually isolated using 
more sensitive dependent measures. 


The inevitability of the deterioration of the deterrent 
effects of drunk driving legislation is not without criti- 
cism. Votey (1984), for example, argues that the return 
of the accident levels may be a statistical artifact due 
to a failure to properly moderate the accident process. 
The threat of punishment may be deterring the drunk 
driver, but this effect may be lost in a milieu of other 
factors which induce accidents. Most recently, Rogers 
(1990) suggests that in California since 1980 there has 
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been significant and enduring drops in several com- 
monly used indices for DUI. It was, however, impossi- 
ble to firmly establish that the measured reductions 
resulted exclusively from the passage of California’s 
tough DUI law. The relative effects of the Mothers 
Against Drunk Driving (MADD) social movement and 
the societal atmosphere it created may have been 
equally responsible for the effect. 


Unintended Consequences 


The most comprehensive study detailing the unin- 
tended effects “tough” DUI legislation has had on the 
criminal justice system was carried out by the Na- 
tional Institute of Justice (NIJ) in 1985. This research 
effort identified areas of impact through the use of six 
case studies carried out in (1) King County, Washing- 
ton; (2) Shelby County, Tennessee; (3) Hamilton 
County, Ohio; (4) Hennepin County, Minnesota; (5) Los 
Angeles County, California; and (6) San Diego County, 
California. The findings of the research identified 
three major unintended and adverse consequences. 

The first is an increase in court workloads. The 
jurisdictions dealt with this in various ways: hiring 
additional judges, arranging for night and weekend 
arraignments, and opening up new facilities to handle 
the additional DUI cases. This was not only caused by 
the increased arrest rate for the DUI, but also because 
more defendants were contesting their arrest. The 
DUI, in order to avoid the stiffer penalties imposed by 
the law, is “likely to challenge, postpone, or avoid 
compliance with court procedures and decisions” (NIJ, 
1985, p. 8). 

The second unintended consequence of the law 
change was an increase in the need for “special pro- 
grams and facilities” to deal with the DUI. These 
offenders are often allowed to serve their sentences 
under special guidelines or in areas apart from the 
mainstream jail populations. As an example, home 
monitoring systems are being used by various counties 
around the country to enforce “house arrest.” More- 
over, the DUI may be placed in special treatment, 
educational, or guidance programs (NIJ, 1985). 

The “strain on corrections” is the third major adverse 
impact which DUI legislation had on the criminal 
justice system. The increased numbers of DUI incar- 
cerates caused a demonstrable increase in the incar- 
cerated populations in most of the jurisdictions 
measured. Probation populations also increased in 
several of the researched jurisdictions (NIJ, 1985). 

There are two other effects which were not ac- 
counted for in the NIJ study but which have been 
anecdotally documented. The first involves the need 
for county-provided defense and prosecuting attorneys 
(Willard, 1986). Because of the demands for more jury 
trials and because of the various avenues of postpone- 


ment available to the defendant, the cost of the time 
for county-provided defense attorneys has skyrock- 
eted. County boards of supervisors are having to allot 
emergency funds to provide proper legal counsel in 
response to the influx of defendants. Secondly, Scott 
(1984) suggests that there may be a relationship be- 
tween the crackdown on drunk driving and jail sui- 
cides. The psychological damage is immense during 
incarceration to the individual who, besides having a 
drinking problem, recognizes himself as a law-abiding 
citizen. The fear of being stigmatized as an incarcerate 
apparently pushes the individual to take his own life. 
Overcrowding exacerbates this problem by disallow- 
ing adequate prisoner supervision. 

Several research efforts have been carried out in 
California concerning the effects of the changes in 
California’s DUI law on the state’s criminal justice 
system. These projects have primarily concerned the 
court system (Hepperle & Kiein, 1985; Ilich, 1986) and 
the jail (Hepperle & Klein, 1985; California Board of 
Corrections, 1986). Although there are some differ- 
ences between the projects, they reached similar con- 
clusions. The research completed on the court system 
demonstrated the increases in court time spent adju- 
dicating DUIs. This increase resulted from a variety 
of influences, including a general decrease in the num- 
ber of guilty pleas; an increase in the desire for attor- 
ney representation; an increase in the number of trials 
demanded by defendants (most noticeably requests for 
jury trials); and because of the increased use of proba- 
tion, an increase in probation revocation hearings. 


Hepperle and Klein (1985) discuss the effects of the 
California legislation on Alameda County corrections. 
A jail sentence, they point out, was only occasionally 
used as a sanction for the DUI prior to the law change, 
but after its passage, incarceration was used with 
greater frequency resulting in increases in institution- 
alized populations. The major research effort on the 
effect of incarcerated DUIs on jails, however, was 
completed by the California Board of Corrections in 
1986. The research surveyed the total inmate popula- 
tions of county jails on two separate occasions in 1986. 
The convicted drunk drivers represented 12 percent of 
the total population, pretrial and sentenced, and 23 
percent of the sentenced population in jail on those 2 
days. It is also apparent that the sentenced drunk 
driver is occupying expensive space. Forty-one percent 
of the convicted drunk drivers were being housed in 
maximum/medium security space. Forty-five percent 
were housed in minimum security housing, and 14 
percent were in work furlough programs. Although the 
survey did not measure trends in the DUI population 
that can be attributed to the law changes, it does 
demonstrate the large proportion of jail space being 
occupied by this type of offender and these offenders’ 
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subsequent contribution to jail overcrowding. This 
relationship has also been suggested in Corrections 
Digest (1983) and in the American Bar Association 
Journal (Winter, 1982). 

The question at this point becomes, “did this effect 
spread throughout the California system?” The courts 
and the jails were clearly affected, but the effects on 
probation have yet to be clearly demonstrated. Simply 
stated, the research question to be addressed is: Are 
these law changes causally related to circumstances 
found in California’s probation systems? 


Legislative Change in Penalty Structure 


California’s DUI legislation is basically derived from 
the Scandinavian model (Ross, 1975) which includes 
six key elements. First, the codes are model “per se” 
laws which define the offense as driving with a speci- 
fied concentration of alcohol in the blood. Second, 
chemical testing for blood alcohol is provided for in the 
code. Third, refusal to provide appropriate samples 
can be used as evidence in drinking-driving prosecu- 
tion. Fourth, refusal may also result in a license sus- 
pension under the code. Fifth, mandatory jail 
sentences are required for those found in violation of 
the code. (In California, jail sentences were not man- 
dated for first offenders until 1990. Prior to this year, 
these violators were allowed a choice between a 90-day 
license restriction or a brief jail sentence.) Sixth, the 
codes restricted the use of plea-bargaining. The new 
laws allowed drunk driving charges to be reduced, but 
they nonetheless remained on record. The laws are 
designed to deter the practice of driving while intoxi- 
cated. 


Methodology 


The nature of the current research has presented 
the authors with a major problem in the selection of 
an appropriate methodology. No single method seemed 
adequate to investigate the suggested causal connec- 
tion between the 1982 DUI legislation and the poten- 
tial for elevated probation populations. This problem 
was solved by the selection of three complementary 
methodological approaches. The triangulation gar- 
nered from the multiple methods should provide the 
fullest and most accurate depiction of the suggested 
relationship. The methodologies of choice are 1) an 
interrupted time series analysis of existing criminal 
justice statistics; 2) elite interviews; and 3) surveys 
administered to policy makers covering the topic area 
of concern. 

Interrupted Time Series—The interrupted time se- 
ries quasi-experimental design is used in determining 
“the impact of a discrete intervention on a social proc- 
ess” (Meeker & Pontell, 1985, p. 124). In that law 
changes are very discrete, having both a designated 
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date and a specific purpose of effect, they are well 
suited for interrupted time series methodology. The 
design has been used to measure the effects of several 
types of law, including new traffic laws (Campbell & 
Ross, 1968; McCleary & Musheno, 1981); gun control 
laws (Zimring, 1975); and air pollution control laws 
(Box & Tiao, 1975). 

Traditionally, time series design requires 50 to 100 
observations. However, many experimental circum- 
stances exist where the data gathered do not fit the 
requisite for traditional time series. In these cases, 
Cook and Campbell (1979) suggest that the data be 
plotted and, on the basis of visual inspection, conclu- 
sions be drawn. 

Time series design poses a major threat to internal 
validity. To successfully use it, one must account for 
history effects. This threat suggests that a second 
unforeseen variable may cause change in the depend- 
ent variable at the same time the independent vari- 
able is being introduced. It is possible then to attribute 
a measured change in a dependent variable to the 
wrong causal influence. In this research effort, using 
a limited time series design, these effects can be con- 
trolled quantitatively in two ways. The first method 
involves placing measures of potential confounds into 
ratio with the measure of the selected dependent vari- 
able and plotting these “rates” for interpretation. For 
example, if one were testing for an increase in proba- 
tion populations controlling for increases in general 
population, one would place this probation population 
index into ratio with general population and create a 
probation rate. The rates created for control in the 
current study included 1) active probation cases/ pro- 
bation officers; 2) active probation cases/ DUI arrests; 
3) active probation cases/ judges in county; and 4) 
active probation cases/ county population. 

A second major method of quantitative control is 
possible if a potential historical confound has a dis- 
crete intervention point analogous to that of our se- 
lected independent variable (the 1982 intervention 
point). Confounding intervention points can be used 
as independent variables in relation to the plotted 
data to determine if they have had any effect. If the 
alternative intervention point more adequately ex- 
plains the plotted trends, then a “history effect” would 
be assumed. 

To best account for potential confounds, however, a 
qualitative data set was compiled to supplement the 
quantitative data set. Cook and Campbell (1979) sug- 
gest that the best way to account for problems in the 


' internal validity of time series methodology (e.g., his- 


tory, maturation, instrumentation, etc.) is for the in- 
vestigator to deductively think through what effect 
each possible confound may have on the data. This 
method of control has been further developed for use 
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in the current study. Elite interviews and surveys have 
been conducted gathering information on the topic of 
concern. The information gathered from these inter- 
views will be used not only to support the proposed 
hypothetical relationship, but also to discount many 
of the identified alternative explanations. In effect, 
experts on the proposed relationship will be providing 
the deductive analysis needed to discount any poten- 
tial history confounds. 

The Elite Interview—An intensive interview format 
(Lofland, 1971) was employed using both structured 
interview and open-ended questions. Interviews were 
tape recorded with the consent of the respondents and 
transcribed. Interviews were conducted over a 9- 
month period in 1989. Subjects interviewed were 
drawn from all branches of the criminal justice system 
within the three target counties and included judges, 
district attorneys, public defenders, legal counsel, pro- 
bation chiefs, police chiefs, court clerks, sheriffs, su- 
pervisors, and city executives. In total 81 interviews 
were completed in this stage of the research. 


The Survey—Dillman’s (1978) “total design method” 
was utilized in this stage of the data collection. Dill- 
man’s method is based on social exchange theory and 
requires three things: 1) minimized cost for respond- 
ing; 2) maximized reward for doing so; and 3) estab- 
lished trust that those rewards will be delivered. 
These were achieved by keeping the survey short, 
offering the respondents information on the results 
and policy implications of the study as a whole, and 
obtaining an endorsement from pertinent sponsoring 
agencies. The surveys were also completed in 1989. 
The surveyed population was county chief probation 
officers (n=58). The response rate was 96.5 percent. 


The Data—Statistical data were obtained from the 
California Bureau of Criminal Statistics (BCS) (1987). 
The variables used in the presented research which 
were available through BCS include 1) county popula- 
tion, 2) DUI arrests (felonies and misdemeanors), 3) 
numbers of full-time probation officers, 4) county 
judges, and 5) probation populations. 

Units of Analysis—Analyses were conducted at the 
individual, county, and state levels. Three counties 
were analyzed: Orange County, Santa Clara County, 
and Contra Costa County. These counties were singled 
out due to their differing responses to similar condi- 
tions of jail crowding. Comparisons between the coun- 
ties provides an index of how the effect of 1982 law 
changes can be mediated. 


Results 


Figure 1 presents probation population by year. The 
statewide and target county trends indicate relative 
stability from 1977 through 1981. Santa Clara County 


shows a drastic increase in 1982 while the state shows 
only a marginal shift. Contra Costa County shows a 
steady increase beginning in 1983, and Orange County 
shows a slight but consistent decrease in probation 
populations. 


Figure 2 depicts statewide and county probation 
caseload per year. The trends depicted are, in general, 
consistent with those shown in terms of the probation 
population. The statewide trend shows a greater in- 
crease at the intervention point than is evidenced by 
the simple probation population measure. 


Tables 1 through 4 provide the rates of probation 
populations as associated with all of the measured 
controls (probation officers, DUI arrests, judges, and 
population). The depicted trends hold true for all of the 
calculated rates. Santa Clara and California, as a 
whole, show the predicted increase while Contra Costa 
and Orange Counties demonstrate a lagged or negli- 
gible effect. 


Survey results indicate which years chief probation 
officers identified as being the starting point for the 
increase in the use of probation services for DUI of- 
fenders. Two years, 1980 and 1982, were identified at 
a significantly higher rate than any other year identi- 
fied. 


The qualitative information gathered concerning 
the effect of the law change was consistent from county 
to county. All of those interviewed believed their de- 
partments had been affected. As one Contra Costa 
probation official stated: 


Different jurisdictions handle it (the population of convicted 
DUIs) differently. In our county the courts do not put the first- 
time drunk drivers on supervised probation. They use court 
probation. In counties where they use formal probation, the 
numbers are so high that they don’t get supervision anyway. So, 
in practicality there isn’t much difference anyway. But, in our 
county, the ones that come into our caseloads—the ones we 
investigate, the ones we supervise—are more typically second, 
third, fourth, fifth .. . up to twelfth time drunk drivers. They're 
serious offenders. We supervise 7,000 adults, and drunk drivers 
account for maybe 3,500-4,000 of these, a big chunk. So the 
impact has been great. 


Another Contra Costa official notes that the impact 
came with the inception of MADD: 

You look back, you look at pre-MADD days and you look at the 

time since (then) and there has been a tremendous impact... it 


(MADD) got the public to focus on the problem .. . then it became 
fashionable to deal with it. 


ASanta Clara official notes that there was an impact 
and, unlike Contra Costa County, Santa Clara County 
attempted to keep the referred DUIs on formal proba- 
tion. He states: 

At the time (1982) the judges asked us not to involve ourselves 

in all the DUI cases. Over the years, we told the judges that we 


were able to handle those offenders . . . We’ve got 19,500 on our 
case books. I would say we’ve doubled our volume since 1982. 
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California Probation Population by Year (Figure 1) 
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California Probation Caseload by Year (Figure 2) 
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TABLE 1. PROBATION RATES—ORANGE COUNTY 


1979 1980 1981 1982 1983 1984 


34.6 28.8 28.9 A 27.3 27.2 


44 42 41 41 


98.0 : 84.3 81.9 


51 45 44 


TABLE 2. PROBATION RATES—CONTRA COSTA COUNTY 


1979 1980 1981 1982 1983 1984 


30.2 33.7 34.9 : : 29.5 


TABLE 3. PROBATION RATES—SANTA CLARA COUNTY 


1979 1980 1981 1982 1983 1984 


Prob pop/ 
Prob offrs 


29.8 33.5 35.8 : 79.8 105.1 


Prob pop/ 
DUI Arsts 


67 63 63 : 1.13 


Prob pop/ 
Judges 


287.2 


Prob pop/ 
Pop per 
100,000 


TABLE 4. PROBATION RATES—STATEWIDE 


1980 1981 1982 1983 


Prob pop/ 
Prob offrs 


23.9 25.2 29.9 32.9 


Prob pop/ 
DUI Arsts 


50 51 


Prob pop/ 
Judges 


Prob pop/ 
Pop per 


100,000 
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| 1977_| 1978 | | | 1986 | 1987 

Prob offrs| 25.7 28.8 = 

Judges 127.5 78.6 75.6 77.0 : 

Pop per 51 39 . 

100,000 

= 

| | | | | 1986 | 1987 

Prob offrs| 20.1 37.5 ~ 

DUI Arsts 91 .78 .79 .73 
Prob pop/ 

Judges 154.1 153.6 148.0 153.1 146.5 176.8 174.0 178.9 : 

Prob pop/ 

Pop per 72 72 72 67 71 79 87 og 

100,000 

| | 1977 _| 1978 | | i986 | 1987 _| = 

| 

| 1978 | 19) | | 1985 1987 


FEDERAL PROBATION 


Discussion 


The effect the 1982 law change had on probation was 
highly variable from county to county. Although the 
increase in the statewide trend at the 1982 interven- 
tion point is clear, there is a great disparity in the 
effect the law change had on the individual counties. 
Both Orange County and Contra Costa County had 
relatively stable probation populations across the 
years in question, while Santa Clara County shows a 
dramatic increase. The reasons for this disparity lie 
both in the nature of the resources available to handle 
the DUI arid the political atmosphere of the county. 


In Santa Clara County probation was described as 
a “dumping ground for DUIs” by a probation official— 
“a department which would not have a problem if there 
was another alternative for them.” Santa Clara 
County jails were filled, the Board of Supervisors was 
under threat of incarceration if it did not comply to 
court orders to reduce incarcerate populations, and as 
one Santa Clara County official notes: 


They (the Board of Supervisors) had no choice. . . . The numbers 
were growing and the court was applying pressure .. . probation 
was a readily available resource. 


Contra Costa County, on the other hand, maintained 
a relatively stable probation population throughout 
the measured time period. The reason for this does not 
lie in the fact that Contra Costa did not have a DUI 
problem. Indeed, as a function of total arrests, there 
are more DUI arrests in Contra Costa County than in 
Santa Clara County (.38 percent as compared to .36 
percent) (BCS, 1987). Contra Costa, moreover, while 
keeping its jail relatively court order free has also 
experienced overcrowding. The reasons for the suc- 
cesses of its jail and the stability of its probation 
department are clear. The county makes greater use 
of alternatives to traditional probation and/or incar- 
ceration than most other counties. Indeed, more re- 
cently in 1986, Contra Costa funded and built facilities 
to maintain DUI offenders away from more expensive 
jail space. 


Orange County, on the other hand, did not manage 
its probation population with such facility. The rela- 
tive stability in the probation population seems to be 
the result of conservative public attitudes and a de- 
crease in operating budget. Orange County is noted 
for, among other things, a strongly conservative politi- 
cal perspective. This conservative outlook generally 
calls for incarceration and long sentences as a re- 
sponse to criminal behavior. In other words, it requires 
complete enforcement of the “get tough” philosophy. As 
one Orange County probation department official put 
it: 
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In Orange County law and order is about alive as Republicanism. 
If you are not that, you are unemployed. I think that has contrib- 
uted to all of this nonsense (the problems with the criminal justice 
system). 


In 1978, Californians passed into law a tax reform 
initiative that severely curtailed property taxes. 
These taxes are a primary source of county revenues. 
The net result of this tax law was a drastic reduction 
in the operational budget of the criminal justice sys- 
tem. This reduction affected the probation department 
of Orange County drastically. In a time of increased 
demand for probation services, the number of proba- 
tion officers in Orange County was decreasing: From 
1978 to 1984, the number of authorized full-time pro- 
bation employees in Orange County declined 12 per- 
cent. One probation official states: 


Proposition 13 (the tax reform initiative) decimated the (proba- 
tion) department. . . . The cuts reduced our case officers and 
generally impaired our functioning. 


Orange County’s probation population remained 
stable much like Contra Costa County’s, but unlike 
Contra Costa the DUIs were not dealt with in an 
effective manner. They were incarcerated and contrib- 
uted to the jail overcrowding problem the county was 
facing. Indeed, in 1983 Orange County ranked 14th 
out of 19 large counties in the use of alternatives to 
incarceration designed to control jail populations. 


When asked to identify a year in which there was an 
increase in the use of probation services for the DUI 
offender, the responses of the probation chiefs sur- 
veyed tended to support the hypothesis. The greatest 
number of respondents identified 1982, the year that 
the tough DUI laws were passed. The second largest 
response set identified 1980, the year of MADD’s in- 
ception. The effect of MADD, the social movement, is 
difficult to separate from those factors which influ- 
enced the probation population during 1982. The 
trends indicate a period of relative stability statewide 
and across all three counties through 1980 and 1981, 
despite the fact there was an increase in the number 
of DUI arrests. Logically this stability makes sense. 
As a social movement, MADD supports “tough” sanc- 
tions for those caught drinking and driving with the 
sanction of choice being incarceration, not probation. 
So, at the inception of MADD, one would expect a 
decrease in the use of probation in favor of incarcera- 
tion. This, it should be noted, also coincides with the 
rise observed in the jail population numbers in 1980 
(BCS, 1987). Jail overcrowding in 1982, however, had 
reached a point where incarceration could not solely 
be used and probation, as a sanction for DUIs, came 
into heavy use. Therefore, despite the somewhat 
anomalous results of the survey, the overall notion 


THE DRUNK DRIVER 


that the “get tough” legislation affected the probation 
population is supported. 


Alternative Hypothesis 


As was mentioned in the methodology, major alter- 
native explanations need to be considered in evaluat- 
ing the potential impact of a “history effect” on the 
observed relationship. There are at least 13 plausible 
explanations which may account for the identified 
change. One of these explanations is that the change 
occurred as a result of the 1982 legislation. Twelve 
others need to be addressed. Nine of these will not be 
fully elaborated but have, nonetheless, been consid- 
ered and discounted as potential explanations through 
appropriate statistical comparison, prior research, or 
discredidation by the elite population. These are 1) 
prison spillover; 2) shifts in population demographics; 
3) betterment of policing technology; 4) stricter sen- 
tencing policies; 5) a decrease in pretrial release 
mechanisms; 6) general economic stress; 7) the incar- 
ceration of “inappropriate” populations due to the 
deinstitutionalization of mental patients; 8) decreases 
in release alternatives; and 9) resource imbalances in 
the criminal justice system among police, courts, and 
corrections. The three alternative explanations which 
were most widely recognized by the interviewees as 
having a potential effect are 1) increases in overall 
state population; 2) other significant law changes; and 
3) increased crime rates. Because of the commonality 
of their recognized potential as confounds to the effect 
of the 1982 DUI legislation, each will be further dis- 
cussed. 


The simplest explanation for the proposed impacts 
is that they occurred as the result of a change in the 
general population. As the overall population in- 
creases, a proportional change should also occur in 
the number of individuals entering the criminal jus- 
tice system. Without a change in the “system capacity” 
(Pontell, 1984), an increase in prisoner in-flow would, 
for example, cause backlog in the courts, jail crowding, 
and an impact on probation. An increase in general 
population would have the most effect on the criminal 
justice system at the police level. If there were a 
radical upward shift in the population at the selected 
interventicn point then the police would have a larger 
populous from which to arrest. In other words, a larger 
population would bring with it a proportionately 
larger number of people who drink and drive and 
proportionately greater opportunity to make arrests. 
In viewing the probation population while controlling 
for the general population, however, there still seems 
to be the predicted increase in arrests at the interven- 
tion point. 

Further reason to discount a change in population 
as explanation for the observed shifts comes from 
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several other sources. It has been suggested, for exam- 
ple, that 500 to 2,000 incidents of drunk driving occur 
for every one that is actually stopped by the police 
(NIJ, 1985). Even accepting the lowest estimate as 
fact, it appears that there exists an overwhelming 
amount of drunk driving that goes unpoliced. A shift 
in the population may create more opportunity for 
arrest, but the police clearly cannot deal with the 
opportunity that currently exists. Moreover, in discus- 
sions with law enforcement officials, the impact of 
population changes was de-emphasized as a major 
contributor to arrest rate. As one Orange County po- 
lice official states, “It’s not so much that arrests rates 
are driven by population increases . . . (it is) the 
resources we have to police it.” 

Finally, looking at the available data, it is clear that 
the increases in general population are not propor- 
tional to the increases found in the probation popula- 
tion. In Santa Clara County, for example, there was a 
doubling of the probation population while the county 
sustained only a 10 percent increase in residents. 
Clearly, increases in general population cannot ac- 
count for the observed changes. 

Changes in law have three routes for affecting the 
criminal justice system. They could increase overall 
arrest rates by “widening the net.” New laws might, in 
other words, redefine once acceptable behavior as ille- 
gal and, thereby, increase prisoner in-flow. They may 
also increase the sanctions imposed on behaviors al- 
ready recognized as crimes and cause each individual 
to stay in the system longer. Finally, they may change 
the criminal justice system’s ability to deal with the 
criminals being processed by limiting the system’s 
budget and capacity. Placing a population cap on a jail, 
for example, could cause judges to redirect convicts to 
probation. 

During the period in question other legislation was 
passed into law that may have accounted for the effect 
that was measured. Specific questions were asked of 
police chiefs, sheriffs, and judges to address this issue. 
Although many individual laws were cited as having 
possible effect in specific cases, a single law change 
was mentioned consistently as having major effect: 
Proposition 13, California’s tax reform initiative. As 
was suggested by one Orange County government 
official, “(Proposition 13) was a catastrophe which 
effectively destroyed county government.” 

In addition to the elite interview information, a 
comprehensive legal search was completed to identify 
any law which might have had a drastic effect on the 
variable measured. Although no single law was iden- 
tified, three trends in sanctioning did become clear 
from the process. These are 1) a general toughening in 
sanctions for “serious” crime; 2) a toughening of sanc- 
tions dealing with child and general pornography; and 
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3) the creation of many jailable crimes that are asso- 
ciated with the “technology explosion.” 

The effects of Proposition 13 cannot be completely 
denied as a potential alternative explanation for the 
measured rate changes. One fact does, however, make 
it a less viable alternative than the DUI law changes. 
Proposition 13 was approved by popular vote in June 
of 1978 and came into law the same month. A second 
intervention, therefore, was added to the analysis. 
This corresponds to the inception date of California’s 
tax reform law, 1978. Although the apparent trend 
should provide some indication of the effect that this 
law had on probation, it may be difficult to discern 
because the potential for “delayed causation” (Cook & 
Campbell, 1979, p. 227). This suggests that the effect 
of the law on probation was not immediate, that there 
is a lag between the intervention and its measurable 
effect. The rate changes occurred 2 to 4 years after the 
passage of the law making it difficult to reliably attrib- 
ute causality. Granted, there was a state surplus of 
funds which would have attenuated the effects of 
Proposition 13 and made a delay in effect reasonable. 
But the discreteness of the effect across the state and 
in Santa Clara does not suggest a gradual change as 
funding ran out. 

The effects of the other trends in legal sanctioning 
are easier to discount for several reasons. The trends 
in legal change which were mentioned do not suggest 
discrete intervention points, rather they represent a 
gradual accumulation of change over 10 years of legal 
doctrine. The observed rate changes are indicative of 
a discrete intervention. Moreover, none of the identi- 
fied alternatives account for nearly as great of a pro- 
portion of the law enforcement effort as the drunk 
driver legislation. DUIs account for a yearly average 
of 31.4 percent of all misdemeanor arrests and 25.2 
percent of all arrests statewide (BCS, 1987). In order 
to significantly effect the dependent variable, the law 
changes have to create a large number of detainees. 


The drunk driving law clearly meets this requisite ~~ 


more adequately than any of the other specific law 
changes. 

A change in the amount of criminal activity is an- 
other potential confound that needs be discussed. 
Crime, it should be noted, may increase without an 
increase in population. The same people may be com- 
mitting more crime. The greater the number of crimi- 
nal acts the individual perpetrates, the larger his 
potential for arrest. In trying to account for changes 
in crime rates that may explain the changes in the 
measured trend of the dependent variable, three indi- 
ces were used. These are 1) the FBI crime index; 2) the 
California crime index; and 3) total case clearances in 
California. Although these indices have shown in- 
creases over the last 15 years, there is substantial 
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variation on a year to year basis. In the years sur- 
rounding the identified intervention point a consistent 
image emerges. The FBI crime index shows a down- 
ward trend across the intervention point to the year 
immediately following (from 1982 to 1983, a 6.6 per- 
cent decrease). The California trend depicts the same 
pattern (from 1982 to 1983, a 5.9 percent decrease). 
The total number of case clearances shows an even 
greater decrease across the selected years (from 1982 
to 1983, a 6.8 percent decrease). Clearly, in looking at 
the best indices available, crime had not increased at 
the identified intervention point and subsequently 
could not account adequately for the measured 
changes in rates. 


Policy Implications 


Although it is clear that the deregulation of drunk 
driving is not a policy option, it is also clear that, given 
the limitations of the criminal justice system, things 
should not continue as they have. Policy makers 
should be sensitive to the potential for unintended 
effects that sponsored sentencing reforms may have 
on the criminal justice system. Too often laws are 
created for their symbolic appeal without considera- 
tion for potential effects their implementation may 
have on the criminal justice system. If sentencing 
reform is adopted, policy should be created to allow for 
the consequences of the reform throughout the system. 
An unplanned system adjustment may, in the long 
run, be more costly than one which is preconceived and 
implemented. The problems that emerge from radical 
sentencing reform often will lead to a “crisis mentality” 
in those administering it (Feeley, 1985). 


Examples of drastic measures taken because of the 
impacted system are many. “Tent” jails for incarcer- 
ates to alleviate jail crowding and weekend arraign- 
ments to speed up backed-up court dockets are just 
two. Yet, perhaps the most salient and costly results 
of the lack of criminal justice planning were the court 
orders levied against the jails. The most dramatic 
examples of this type of judicial intervention occurred 
in Orange and Santa Clara Counties. In Orange 
County both the sheriff and the Board of Supervisors 
were found in contempt of court for not complying with 
orders to lower population levels and alleviate the 
overcrowded conditions. In addition, they were fined 
$50,000 which was to be used to hire a consultant who 
would work with the county in creating a program to 
reduce jail populations. The judge also imposed a fine 
of $10 per night for every inmate incarcerated in the 
central jail without a bed. In comparison, the Santa 
Clara County board of supervisors was actually sen- 
tenced to 30 days in jail for failure to meet court- 
ordered jail standards and population caps. The costs 


THE DRUNK DRIVER 15 


of these actions are immense and in most cases avoid- 
able. 

Policy makers should rethink the “get tough” ration- 
ale for sentencing reform. Given the limited capacity 
of the criminal justice system, focusing it on a desig- 
nated criminal activity will often cause other crimes 
to be ignored. Moreover, in that an overburdened 
system is less likely to fulfil the ideal of deterrence, 
criminal activity as a whole is likely to increase. Pon- 
tell (1984, p. 112) states, “The criminal justice system 
is likely to work best when it is used least. It should 
not be used routinely, but exceptionally.” Harsh sanc- 
tions seem “tough” but ultimately provide nothing of 
service to the ultimate goal of crime control. 
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Co-dependency and Probation 


By MIckIE C. WALKER, CSW-ACP PR, LCDC 
Psychotherapist and Director, Willowbrook Resource Center, Ennis, Texas 


NYONE CONNECTED with an alcoholic or 
drug addict experiences a great deal of stress. 
Chemical dependency, the dependence on al- 
cohol or drugs, is a disease that destroys lives—not 
only the life of the chemical user, but also the lives of 
people important to the addict. Chemical depend- 
ency has physiological, psychological, and environ- 
mental causes. Although there is no known cure, 
without treatment it will progress and contribute to 
secondary problems such as depression, anxiety, and 
conflicts among family members. This disease is 
chronic, progressive, and, left untreated, is fatal. 
Most chemically dependent (CD) persons do not fit 
the stereotypical images of lonely Skid Row bums; 
instead, they are productive citizens with jobs and 
families. CD people begin using the chemical for the 
same reason social drinkers drink (“it feels good”), but 
eventually they use just to feel relaxed or “normal.” 


A Dysfunctional, Functional System 


When a family member is chemically dependent, the 
other family members change their respective behav- 
iors so that they experience the least amount of stress. 
This functional system resembles a mobile: When one 
part moves, the other parts move as well, compensat- 
ing for a disturbance in the system. Eventually, the 
mobile moves toward equilibrium, and a stasis ensues, 
but each part of the mobile has assumed a new posi- 
tion. With this new placement, each member in the 
family acts within a very complicated defense system 
which guards his or her honest emotions. The problem 
with the altered patterns of behavior in a CD family 
is that they are based upon a distorted sense of reality. 
Such a family system is actually a perversion of func- 
tionality; CD counselors and therapists therefore refer 
to such families as “dysfunctional.” 

Co-dependent and chemically dependent people ex- 
press certain personality traits. The addict is control- 
led by the drug, while the co-dependent person is 
controlled by the addict. An unknown author has 
summed up the relationship as follows: 


What Is Co-dependency? 
My good feelings about who I am stem from being liked by you. 


My good feelings about who I am stem from receiving approval 
from you. 


Your struggle affects my serenity. 


My mental attention is focused on solving your problems or 
relieving your pain. 


My mental attention is focused on pleasing you. 


My mental attention is focused on protecting you. 


My mental attention is focused on manipulating you (to do it my 
way). 


My self-esteem is bolstered by solving your problems. 
My self-esteem is bolstered by relieving your pain. 
My own hobbies and interests are put aside. 

My time is spent sharing your interests and hobbies. 


Your clothing and personal appearance are dictated by my desires 
as I feel you are a reflection of me. 


Your behavior is dictated by my desires as I feel you are a 
reflection of me. 


I am not aware of how I feel—I am aware of how you feel. 

I am not aware of what I want—I ask what you want. 

I am not aware—I assume. 

The dreams I have for my future are linked to you. 

My fear of rejection determines what I say or do. 

My fear of your anger determines what I say or do. 

I use giving as a way of feeling safe in our relationship. 

My social circle diminishes as I involve myself with you. 

I put my values aside in order to connect with you. 

I value your opinion and way of doing things more than my own. 


The quality of my life is in relation to the quality of yours. 


Co-dependents can be anyone affected by the CD 
person’s actions, such as family members, friends, 
employees, or employers. The co-dependents of con- 
cern here will be the family members. 

One of the personality traits of the CD person most 
often noted is the tendency to be an extremist in 
thought process, viewing things as either black or 
white, right or wrong, good or bad. This leaves very 
little content for the gray areas of life. The CD person 
may have other addictive behaviors such as worka- 
holism, which, in turn, cause absenteeism, emotion- 
ally as well as physically, from the family. 
Obsessive/compulsive behavior is oftentimes noted as 
worrying excessively about circumstances and having 
to perform tasks a certain way without flexibility. This 
person may also be perfectionistic and have extreme 
expectations for self (when not using the chemical) and 
others, namely the family. Communication of feelings 
is rare, due to the anesthetic quality of chemicals. 
Dealing with everyday occurrences or problems may 
be stuffed passively only to erupt aggressively with no 
predictability of when. The CD person can also be very 
manipulative, which many times comes across as 
charming or conning. 

Co-dependency might be referred to as the psycho- 
logical disease of “loving too much.” Co-dependents are 
in tune with the CD person instead of themselves. The 
process of being someone’s co-dependent enables the 
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CD disease to continue. All co-dependents are en- 
ablers, but it is usually the spouse of the CD person 
who assumes the role of “chief enabler.” The spouse 
presents behaviorally as a complainer (the CD person 
refers to the mate as a “nag”). If the chief enabler says 
something once and it is good, then repeating it 10 
times must be better. The chief co-dependent will do 
most anything for you, but won't let you forget it. They 
become martyrs. They will behave very passively, re- 
sulting in physical and psychological problems. As the 
CD individual becomes more and more irresponsible, 
the chief enabler, in turn, assumes responsibility, be- 
coming an overly responsible person. Chief enablers 
may initially bask in the imagined positive aspects of 
being in control. They will become obsessed with the 
addict’s behavior, attempting to control it, hide it, or 
make sense of it. They will begin to fix the mistakes 
and to lie for the addict. This false power position very 
quickly becomes frustrated by the reality that they 
have no control over the CD person, and they are left 
resenting doing all the work. Because of their many 
stressors, their available personal resources become 
depleted. When co-dependent persons “bottom out,” 
however, they manifest symptoms of depression, anxi- 
ety, and a variety of physical distresses, such as head- 
aches, stomach problems, back problems, and panic 
attacks. 

In addition to the spouse, the children will adopt 
different roles to cope with the stress engendered by 
the CD member. The oldest child, for example, will 
most often take on the role of the perfect child or 
“hero.” Such people may excel academically or athleti- 
cally, and they may be good people-pleasers. These 
children usually look good physically and behaviorally. 
They provide quality and value to the family, but they 
never quite feel “good enough.” By assuming the re- 
sponsibility of taking care of the other children and the 
chief enabler, they become the parentified child. By 
playing a parent role in the family, they enable the CD 
person to be childlike and irresponsible. 

Another child, usually the second child, will assume 
the role of “scapegoat.” Such people are usually the 
first to get help because they are more visible, i.e., they 
are always the ones in trouble. Their peer group is very 
influential in their secondary socialization, and with- 
out help, the scapegoat child tends to experiment with 
drugs and alcohol and may even develop an ongoing 
problem in this area. Sometimes, if old enough, this 
child will enable the CD person by using chemicals 
with the CD person. This child may be in trouble with 
the law, parent, school, or work, thereby focusing 
attention away from the addict, enabling the disease 
to continue. 

The lonely child, or “lost child,” is another role that 
children assume in a CD person’s family. Such people 


live in a fantasy world. They may escape through 
books, and they may prefer to associate with non-human 
animals rather than the human variety, because you 
can trust a pet. Sometimes they will connect them- 
selves to neighbors and be absent from home often. 
Other family members basically ignore this person, 
which contributes to this child’s main behavior of 
silent abstainer. The family members view this as one 
person and situation they do not have to worry about. 
The lonely child enables the CD person by demanding 
nothing from him or her as parent. 

The “mascot” is yet another role frequently assumed 
by children in a chemically dependent family system. 
These children joke or play games when “the heat is 
on.” Sometimes these children are hyperactive. At 
school they may be regarded as the class clown. This 
child will also enable the CD person by becoming the 
center of attention, thereby leaving the addict to ad- 
vance in his or her disease. 

The roles of chief enabler, hero, scapegoat, lonely 
child, and mascot are all symptoms of the disease of 
co-dependency. And as the nonalcoholic or nonaddicted 
family members take over the responsibilities for the 
family, the CD person takes on the role of a child or 
victim which fosters and enables the use of chemicals. 

Along with the roles in this family come the rules of 
the system. The first rule is “Don’t Talk.” What we say 
here, stays here. Our family happenings are no busi- 
ness of anyone. The second rule is, “Don’t Feel.” Block 
those feelings, cover them up, hide them. If you feel 
good, that is fine, share it, but if you are hurt, sad, 
embarrassed, angry, lonely, or afraid, stuff it, or some- 
one just might say, “you shouldn’t feel that way.” The 
last rule in operation is, “Don’t Trust.” After all, if you 
can’t trust those people who love you, such as your 
family members, then you can’t trust anyone. All mem- 
bers of this system experience people saying one thing 
and doing another, which totally destroys trust. These 
rules may or may not ever be spoken, but members of 
the household are very much aware of their existence. 

When people are socialized in dysfunctional fami- 
lies, they will enter into dysfunctional relationships 
with others. They do not enter into such perverted 
relationships because the experiences are pleasant, 
but because they are familiar. They know all the rules 
of the game and are very experienced players. This 
emerging group of adults are known as Adult Children 
of Alcoholics/Addicts (ACOA’s), and as they are becom- 
ing more aware of their plight and the reasons for it, 
they are beginning to reach out for help. 


Implications for Probation Work 


A large number of probationers are CD people, and 
many of them are members of the type of dysfunctional 
families just described. A probation department may 
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have specialized officers or staff who are qualified to 
assess chemical dependency and plan for treatment 
through probation supervision and community re- 
sources. But if co-dependency is not identified in the 
lives of the probationer’s family and the impacts rea- 
sonably predicted, the department’s efforts at rehabili- 
tation, treatment, or recovery may be thwarted or 
rendered ineffective. 

Here are a few of the behaviors that co-dependent 
persons exhibit, but you may not have realized that 
the social dynamics of co-dependency informed them: 


e a family member will pay the necessary money to 
bail the person out of jail 


¢ a family member will pay court-ordered financial 
obligations for the probationer 


e a family member (usually the spouse) will make 
appointments for the probationer 


ea family member will cancel appointments or 
make excuses for the probationer 


e a family member will show up at the probation 
office with the probationer (for processing, report- 
ing, counseling) and attempt to participate in the 
bureaucratic or treatment process 


e if allowed to participate in the bureaucratic or 
treatment process, the family member will try to 
be the voice of the probationer by answering for the 
probationer or interpreting what he or she says 


¢ a family member will conceal the location of the 
probationer 


e a family member will lie about the activity of the 
probationer 


e a family member will inform the officer of all the 
rule-breaking, drinking, and drugging in which 
the probationer is currently engaged 


e a family member will contact the officer to make 
suggestions about what treatment requirements 
would be helpful to the probationer 


e If a suggestion is made to the family member that 
treatment for the family member would be helpful, 
he or she will initially balk at such an idea. 


The list of behaviors could be expanded to include 
many others, but the symptoms of co-dependency are 
readily apparent: In this short list of behaviors, the 
family members, whether chief enabler or hero, are 
attempting to deny or hide the problem of chemical 
dependency by making excuses for the CD person, or 
they are attempting to control the out-of-control be- 
havior of the CD person, whether through “babysit- 
ting” or “tattling.” 

The probation officer, of course, has no control over 
nonprobationers. They have no rules of probation and 
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no prospects of jail or prison for failing to assist the 
officer in supervision strategies. But their impacts 
upon the probationer’s behavior are significant, and 
viable planning must address these negative impacts 
by attempting to neutralize, redirect, or correct them. 


The probation officer who is aware of the proba- 
tioner’s distorted perceptions should also be alert to 
the larger denial system of which it is a part: the 
dysfunctional family. Just as there are support groups 
for CD people (e.g., AA, NA), there are support groups 
for co-dependents. These groups are Al-Anon , CoDA, 
ACOA, Al-Ateen, and Al-Atot. Al-Anon is appropriate 
for the CD person’s spouse, family member (parent or 
extended family), or friends. The CoDA groups (which 
is Co-dependents Anonymous) can be helpful to the 
same set of people that would attend Al-Anon. The 
ACOA groups are for those persons that are adult 
children of alcoholics and/or addicts. The Al-Ateen 
group is for teenage children of alcoholics/addicts 
while the Al-Atot is for small children. Family therapy 
is also very helpful to this dysfunctional system, but 
it needs to be provided by a therapist who understands 
the rules, roles, and behaviors of the chemically de- 
pendent family system. 


By identifying symptoms of co-dependency and in- 
cluding treatment issues for other family members 
into the primary supervision plan, the officer drafts a 
more appropriate plan—what some professionals may 
refer to as a preliminary to “quality supervision.” If the 
CD person is taken out of context and effectively 
treated, but put back in his or her same role with the 
same expected behaviors, the system will force a re- 
turn to the dysfunction. All members of the system 
must learn a new set of rules, roles, and behaviors for 
the mobile to have a healthy arrangement. 
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Following the Penological Pendulum: 
The Survival of Rehabilitation 


By Davip SHICHOR 
Professor, Department of Criminal Justice, California State University, San Bernardino 


ince the late 1960’s, there have been a growing 

disillusionment with and criticism of the re- 

sults of rehabilitation practices, and questions 
have been raised whether rehabilitation should be a 
major objective of modern penology at all. An in- 
creasing number of social scientists of various ideo- 
logical persuasions have claimed that rehabilitation 
does not work in practice and should not be the aim 
of punishment (e.g., American Friends Service Com- 
mittee, 1971; Fogel, 1975; Martinson, 1974; Quinney, 
1979; Sommers, 1976; van den Haag, 1975; von 
Hirsch, 1976; Wilson, 1975). This trend signalled an 
important change in penological thinking since the 
rehabilitative ideal “dominated theoretical and schol- 
arly inquiry” (Allen, 1964, p. 28) during a large part 
of the 20th century. Lately, as a result of the criti- 
cism, Western penology has been increasingly influ- 
enced by the emergence of an “anti-rehabilitation” 
movement (Ingraham et al., 1978). This article is 
aimed at analyzing the various aspects of rehabilita- 
tion in theory and practice, the reasons for its sur- 
vival in spite of the heavy criticisms leveled against 
it, and the characteristics that made it a major fac- 
tor in penal ideology and practice. 

The Rehabilitative Ideal 

Rehabilitation, as an ideal, focuses on individual 
offenders and seeks to reduce criminal activities by 
changing offenders’ attitudes and patterns of behavior 
(Sechrest et al., 1979). Rehabilitation as a penal ideol- 
ogy gained major importance in the wake of the En- 
lightenment movement in Western Europe, which in 
the 17th and 18th centuries focused on humanitarian 
values and advocated the abandonment of harsh 
physical punishments. There was a “fundamental 
change in sensibilities” (Spierenburg, 1984, p. 183) 
during that period in the Western World. Punishment 
as a public spectacle started to decline and slowly 
became “the most hidden part of the penal process” 
(Foucault, 1979, p. 9). Later, the increased influence 
and prestige of the medical profession, particularly 
psychiatry, provided rehabilitation with an aura of 
modernity, progressiveness, and respectability. 

The rehabilitative ideal continued to gain influence 
in the 20th century. It included ideas which were in 
accord with the general social and cultural climate of 
Western societies as it is described by Allen (1964, p. 
26): 

It is assumed, first, that human behavior is the product of 


antecedent causes .... Knowledge antecedents of human behav- 
ior make possible an approach to the scientific control of human 


behavior. Finally, . . . it is assumed that measures employed to 
treat the convicted offender should serve a therapeutic function; 
that such measures should be designed to effect changes in the 
behavior of the convicted person in the interest of his own 
happiness, health, and satisfaction and the interest of social 
defense. 


There are some who claim that the rehabilitative 
ideal was also attractive because it professed to mold 
offenders into the social system by applying “humane” 
methods. On the other hand, some liberal and radical 
critics point out that (a) rehabilitation often led to 
coercive methods of treatment (e.g., Cohen, 1985); (b) 
the rehabilitation ideal, by concentrating on individu- 
als, did not seriously challenge existing social arrange- 
ments (e.g., Quinney, 1979); and (c) advocates of 
rehabilitation were so much concerned with individual 
offenders that they neglected to consider the rights of 
others (Bean, 1981). 

On the more pragmatic level, the dilemma of reha- 
bilitation was stated by Wolfgang (1979, p. 44): 

. . we do not in truth know whether rehabilitation may be 
successfully effected, we do not know a dependable way of effect- 


ing rehabilitation and we also do not know that rehabilitation 
cannot be accomplished. 


As mentioned, during the 1970's there was a mount- 
ing attack against the rehabilitative idea and rehabili- 
tation policies, which to a large degree resulted in their 
demise (Allen, 1981). As a result of these develop- 
ments, a “new penology” has emerged, which according 
to Feeley and Simon (1990, p. 7) “. . . shifts concern 
away from the judgment of individuals to the manage- 
ment of aggregates.” Thus it is more concerned with 
statistics, budgeting, and management than with in- 
dividual offenders. Others claim that the system is 
more oriented toward people-processing than people- 
changing (e.g., Shichor, 1978). 

The “new” penological thinking included several ap- 
proaches that are based partially on the ideas of the 
“classical school” of criminology and can be grouped 
into two major orientations: (a) the neo-retributionist 
approach and (b) the neo-utilitarian approach 
(Shichor, 1987). 


The Neo-Retributionist Approach 


Some critics of rehabilitation came to the conclusion 
that the “justice model,” representing the retribution- 
ist tradition, is the most equitable way to punish 
law-breakers. The basic concept of this approach is 
“just deserts,” focusing on the individual’s past con- 
duct, which becomes the determining factor according 
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to which the individual will be accorded positive or 
negative sanctions (e.g., von Hirsch, 1976). Thus, fol- 
lowing this approach, punishment is meted out almost 
exclusively on the basis of the past behavior of the 
offender (Greenberg & Humphries, 1980); and the 
criterion for determining the nature of punishment is 
the severity of offense, because this seems to be the 
closest to fairness that is sought by the retributionists. 

Following this thinking, several states devised and 
implemented determinate sentencing in order to mini- 
mize sentencing disparity and to make sure that the 
“just deserts” principle would be pursued (e.g., Good- 
stein & Hepburn, 1985). Ideally, fixed sentences are 
aimed at curbing judicial discretion and tie the pun- 
ishment to the criminal act and the harm caused by it. 


Neo-Utilitarian Approach 


Another approach which replaced rehabilitation 
was advocating deterrence and incapacitation as ma- 
jor goals of punishment. Proponents claimed that re- 
habilitation has failed to reduce crime, has coddled 
criminals, has neglected victims, and has led to disre- 
spect for law. 

The neo-utilitarian approach is focused on the pro- 
tection of society. The principle of deterrence claims 
that increased severity of punishment and better law 
enforcement (celerity and certainty) will reduce crime 
by generating both special and general deterrence. 
Furthermore, it is assumed that humans are fully 
rational and possess free will; thus obeying or break- 
ing the law is done on a logical cost-benefit basis.’ 

Another utilitarian penal approach gaining major 
influence since the 1970’s was incapacitation. Accord- 
ing to the modern version of this principle, offenders 
are incarcerated for a period of time during which they 
cannot harm society; hence, this punishment has a 
supposed preventive effect (Hawkins, 1976). This idea 
became the leading penal principle in the 1980's, re- 
sulting in an unprecedented increase in prison popu- 
lation. From 1980 to 1987, prison population in state 
and Federal institutions increased from 315,974 (138 
per 100,000 population) to 556,748 (228 per 100,000) 
(U.S. Department of Justice, 1989, p. 612), and it has 
continued to rise since then. 

The replacement of the rehabilitative ideal with the 
neo-retributionist and neo-utilitarian ideas as the 
main goals of punishment and social control led also 
to the adoption of penal policies and programs based 
on these principles. For example, this trend promoted 
a renewed interest in the death penalty, determinate 
sentencing, split sentences (e.g., shock probation), se- 
lective incapacitation, and restitution to the victims. 
On the operational level, it influenced the estab- 
lishment of sentencing commissions—in order to 
make sentencing more uniform. It also increased the 
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trend toward privatization of corrections—in an at- 
tempt to make the handling of offenders less expensive 
and the system more flexible (e.g., Logan, 1990). 


Rehabilitation 


So, where do we stand with rehabilitation? Did we 
bring about the complete demise of this penal goal? 
The contention of this article is that the current de- 
cline of the rehabilitative idea and rehabilitation poli- 
cies is temporary, and there are compelling reasons for 
the survival and revival of this orientation as a major 
principle and practice of Western, especially Ameri- 
can, social control philosophy and ensuing social con- 
trol policies. This contention is based on historical, 
cultural, moral, scientific, and pragmatic grounds. 
Some of the major reasons for the survival of the 
rehabilitative ideal and rehabilitation policies are the 
following: 

(1) Rehabilitation, while it has declined considerably 
in its influence of penal philosophy and social control 
policies, has not been completely abandoned. The com- 
ment of a student of the British scene that “the reha- 
bilitative ideal is less dead than the evidence 
warrants” (Pease, 1980, p. 150) is relevant for the 
American scene as well. Cullen and Gilbert (1982, p. 
257) found that, in spite of the hardening public atti- 
tudes toward crime and criminals, “rehabilitation still 
receives considerable support as a major goal of the 
correctional system.” 

It seems that the public never abandoned completely 
rehabilitation as a major goal nor lost belief in its 
ability to reform offenders (e.g., Cullen et al., 1988; 
Stinchcombe et al., 1980) and does not oppose rehabili- 
tation-oriented correction programs (e.g., Duffee & 
Ritti, 1977). In fact, public opinion is much more 
favorable toward rehabilitation and less favorable to- 
ward incapacitation than policy makers believe (Gott- 
fredson & Taylor, 1987). There is also growing 
recognition and evidence that the “nothing works” 
claim of Martinson (1974) was overstated, and there 
are rehabilitative programs that do show various de- 
grees of success in changing the attitudes and behav- 
ior of offenders. For example, Gendreau and Ross 
(1987) and Andrews et al. (1990) reviewed a large 
number of reports of rehabilitation programs and 
found that many had positive results. It is feasible that 
with further refinement of practices, more accurate 
classification methods, and better matching between 
individual needs/risks and rehabilitation programs, 
these results can be further improved (Andrews et al., 
1990; Brennan, 1987; Cullen & Gendreau, 1989; Gla- 
ser, 1987). 

(2) Rehabilitation has deep historical and tradi- 
tional roots in Western, especially American, penology. 
In fact, rehabilitation and the reform of offenders was 
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the ideological foundation of “new” trends of social 
control and penology that emerged in the 18th and 
19th centuries.” In this development, as mentioned 
earlier, physical punishment aimed at the body of the 
offender and public deterrence were replaced by pun- 
ishment aimed at the “mind” of the criminal (Foucault, 
1979). The establishment of “modern” penitentiaries, 
regardless of their actual success, to a large extent was 
motivated by rehabilitative ideals, both in America 
and in other Western countries (see for instance, 
Babington, 1971; Beaumont & Tocqueville, 1964; Le- 
wis, 1967; Lewis, 1965; O’Brien, 1982). 

This ideology of rehabilitation was oppositional to 
the previously professed goal of repression of crime; 
however, in actual practice in these institutions, many 
repressive measures were applied to maintain control 
and to enforce discipline. 


(3) Rehabilitation, in spite of its recent decline as a 
penal ideology or social control policy directive, is 
supported by many social scientists since their basic 
assumptions regarding human behavior seem to be 
compatible with rehabilitation. On the one hand, these 
social scientists view nature as an organized entity, 
according to which behavior can be understood when 
factors influencing it are identified. On the other hand, 
there is also an understanding of differentiation 
among people, meaning that various individuals react 
differently to these determinants (Gottfredson, 1982). 


These assumptions are compatible with the idea of 
rehabilitation, because in contrast with the principles 
of retribution and deterrence, there is neither a pre- 
sumption of complete “free will” nor an overriding 
concern with the uniformity of punishment. In fact, 
the rehabilitation principle holds that social and per- 
sonal factors have a strong impact on crime and should 
be addressed in order to mitigate the crime problem 
(Cullen & Gilbert, 1982). It is likely that many social 
and behavioral scientists will continue to support this 
approach to social control, at least on the ideologi- 
caltheoretical level. 


(4) There is also strong support for rehabilitation 
based on moral and humanitarian grounds. It is 
claimed that rehabilitation, similarly to retribution, 
should be examined only on moral grounds since both 
of them are based on moral principles. In addition, 
rehabilitation emanated from and was promoted on 
humanitarian premises (Plant, 1980). 


This approach emphasizes the importance of moral 
issues involved in social control and punishment. It 
rejects the neo-utilitarian attempts to use recidivism 
figures as the main measure for evaluating correc- 
tional efforts. Bazelon (1973, p. 3) represents this view 
in stating that: “It is amoral, if not immoral to make 
cost-benefit equations our lodestar in corrections.” 


Others point out that, while there are serious ques- 
tions about the effectiveness of rehabilitative efforts 
in the past, the rhetorical influence of rehabilitation 
has been instrumental in introducing and maintain- 
ing humanitarian values and in social control and 
penal policies (Cressey, 1982). Even “radical” critics 
who claimed that, under the disguise of humanitarian 
slogans, coercive practices were applied in treatment 
programs and many abuses were committed against 
offenders, admitted that the idea of rehabilitation did 
bring humanitarianism, compassion, care, and a striv- 
ing for betterment into the social control and penologi- 
cal scene (Christie, 1981). 

In a related argument, it is pointed out that reha- 
bilitation is the only penological principle that has any 
connection with humanitarian values (Cressey, 1982; 
Cullen and Gilbert, 1982); and, without the incorpora- 
tion of humanitarian ideals into social control prac- 
tices, the survival of a free society is in danger. 


of @ 


There are also arguments in support of rehabilita- 
tion that are not necessarily diametrically opposi- 
tional to conservative social thinking. 

(5) Rehabilitation, as known, to a large degree in- 
volves individualized justice. Its abandonment could 
lead to the lack of consideration of the individual 
altogether. Individualized justice and individualized 
sentences are not only the cornerstones of rehabilita- 
tion, but are also essential ingredients of a fair and 
effective judicial system, since every crime has to be 
evaluated and judged in the context of its particular 
background and circumstances (Bernard, 1976; 
Saleilles, 1968). In his opposition to sentencing com- 
missions, which are supposed to reduce disparity in 
sentencing by standardizing punishment, Alschuler 
argues that: 

the army that American is marching into its prisons and jails may 

merit incarceration, but these defendants deserve sentences 

based on more than rough aggregations and statistical averages. 

They, and we, deserve sentences based on the circumstances of 

their cases. We cannot dehumanize the least favored members of 


our society without at the same time dehumanizing ourselves. 
(Alschuler, 1990, pp. 15-16) 


Consideration of individual factors in punishment is 
in line with the ideas of the neo-classical school of 
criminology which is the basis for the contemporary 
American system of justice. This approach holds indi- 
viduals accountable for their actions; but their per- 
sonal history, social conditions, and mental state are 
considered to be important in determining the extent 
of their responsibility and their chances to be success- 
fully rehabilitated. 

(6) Western societies, especially American society, 
are individualistic, competitive, and achievement ori- 
ented. These characteristics may serve to encourage 
individual treatment. If individual effort and achieve- 
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ment are highly valued in all aspects of everyday life, 
it would be contradictory not to expect them from 
offenders. Successful rehabilitation can be seen as an 
individual accomplishment which should be rewarded 
by an achievement oriented society. 

Theoretically, the rehabilitation approach may pro- 
vide a positive reinforcement for offenders who try to 
make a change in their lives and who try to conform 
and adapt to the general normative system. Offenders 
who become “gleaners” by “taking advantage of any 
resource available to better themselves, to improve 
their minds, or to obtain skills that would be useful” 
in society (Irwin, 1980, p. 16), will likely be supported. 

(7) American culture is future oriented, based on an 
optimistic weltanschauung, or outlook on life (Shichor, 
1987). The current emphasis on retribution, deter- 
rence, and incapacitation is basically an expression of 
what Empey (1982) refers to as “brutal pessimism.” 
Echoing this notion, the British criminologist Bottoms 
(1980, p. 20) states that “the abandonment of the 
rehabilitative ethic has led to a widespread abandon- 
ment of hope.” The idea of rehabilitation stems from 
a basic optimism concerning human nature. It devel- 
oped in the wake of the Enlightenment in which the 
Calvinist determinism and innate depravity were re- 
placed by the optimistic belief that human beings can 
be influenced and changed by their environment 
(Rothman, 1971). Support for rehabilitation is also a 
reflection of confidence in the existing social system 
(Allen, 1981). Therefore, unless the public loses com- 
pletely its confidence in the social order and the 
future-oriented ethos, some measures of rehabilita- 
tion will be maintained. The alternative view, i.e., that 
human beings are not malleable, cannot improve 
themselves, and will refrain from harming others only 
if they are restrained or scared away, presents a “sad” 
view of humankind. 

Thus, for the general optimism of American society 
to prevail, and for confidence in the social system to be 
maintained, rehabilitation as a punishment ideal and 
social control policy cannot be completely abandoned. 

(8) Many critics examine rehabilitation on purely 
utilitarian grounds. These critics claim that rehabili- 
tative efforts are not successful in reducing crime 
rates. This criticism opens the door to some counter- 
punching. Advocates of deterrence and incapacitation, 
who criticize the “failure” of rehabilitation, have a hard 
time showing any significant changes either in the 
official criminal statistics or in the public perception 
of the crime problem as a result of the adoption of 
neo-utilitarian social control policies. The “get tough” 
approach toward street crime and street criminals, as 
seen, has resulted in an unprecedented growth in the 
United States’ incarcerated population (prison and 
jail), showing in 1990 that the number of people in 
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custody on any one day was approaching 1 million. 
This trend has led to a very serious problem of correc- 
tional overcrowding (State of California, 1990; Gott- 
fredson, 1987). 

It is a great financial burden to operate existing 
facilities and build additional ones to ease the current 
overcrowding and, at the same time, to be prepared for 
the future continuous increase of the inmate popula- 
tion. In a sociopolitical climate in which major social 
programs earmarked for working mothers, the home- 
less, health care for indigents, mental health clinics, 
and others are routinely cut, the heavy and ever- 
increasing cost of incarceration is becoming prohibi- 
tive and politically questionable. Therefore, some 
policies that may at least resemble rehabilitative prac- 
tices are being implemented, and even more will be 
recommended in the future. These include commu- 
nity-based programs such as intensive probation su- 
pervision, electronic surveillance, house arrest, and 
others (e.g., Ball et al., 1988; McCarthy, 1987; Wil- 
liams et al., 1989). Fitting the current social atmos- 
phere, the reasoning behind these programs is not 
rehabilitation but cost savings (Benekos, 1990); how- 
ever, in the long run they may further the continuation 
and expansion of rehabilitative practices and even the 
rehabilitative idea itself. 

(9) Some of the correctional principles and policies 
that are fervently advocated and even demanded by 
conservative officials, lawmakers, and the public are 
a part of the rehabilitative agenda. Therefore, it is 
feasible that in the implementation of these practices, 
some rehabilitative ideas will be employed and util- 
ized. For example, the extension of prison labor is one 
of the major issues that seems to have wide-scale 
support. Work, the prominent value of the “Protestant 
Ethic,” was historically a centerpiece of the correc- 
tional agenda. In the eyes of the early reformers, e.g., 
William Penn, work was seen as a tool of rehabilitation 
to teach offenders working habits and to prepare them 
for life in the community (Lewis, 1967). However, with 
the establishment of the “modern” penitentiaries, 
prison labor was used as an instrument of discipline 
(de Beaumont & de Tocqueville, 1964; Conley, 1980) 
and later became a source of profit for the government 
and for private contractors (Conley, 1980; McKelvey, 
1936; Melossi & Pavarini, 1981; Sellin, 1976). In fact, 
convict labor became a major economic factor in the 
post-Civil War period in the Southern States (Ayers, 
1984). 

The importance of prison labor as an economic factor 
has declined since the Depression, mainly because of 
objection from manufacturers, who claimed that it was 
unfair competition, and from organized labor, con- 
cerned with losing jobs of its members. This develop- 
ment brought about a sharp decline of productive labor 
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by prisoners. Currently, there is an increased push for 
the expansion of prison labor, mainly on economic and 
institutional management grounds (e.g., Burger, 
1983). But there are also demands to use prison work 
programs for rehabilitative purposes.*® The attitudes 
expressed toward this issue indicate a convergence of 
social control and penological goals of the various 
sociopolitical views (Cullen & Travis, 1983), and it 
provides an opportunity for the survival of rehabilita- 
tion ideas and practices. 

(10) Control policies and programs devised on the 
basis of the rehabilitation principle, while they were 
not originally designed for that purpose, serve also as 
management tools in various correctional settings. By 
providing motivation to prepare for a conventional, 
crime-free life in the community after release, the 
perceived importance in these programs may lead 
some offenders to cooperate with the control system. 
Some social scientists (e.g., Morris, 1974; Wolfgang, 
1979) emphasize that these programs should be based 
on voluntary rather than coercive participation; thus, 
being included into the program should increase the 
motivation level of the participants to change. 

This issue is a controversial one. Critics point out 
that many offenders use these programs to manipu- 
late the system for their own benefit without trying to 
better themselves; others point out that the use of 
rehabilitation programs for control purposes is mis- 
guided. Nevertheless, the control aspect of rehabilita- 
tion measures is ingrained in the criminal justice 
system. The social control facet of rehabilitation also 
can mobilize support for this principle from correc- 
tional administrators, correctional personnel, and 
from other criminal justice officials. 


Conclusion 


The review of penological developments of the last 
two decades indicates that a major change occurred in 
punishment ideology and control measures from reha- 
bilitative orientation to “neo-retributive” orientation 
(demanded and promoted by “liberals” and “radicals”) 
on the one hand and to “neo-utilitarian” orientation 
(demanded and promoted by “conservatives”) on the 
other hand. 

This change is not unusual in penology which has a 
cyclical history: 

... there is very little in this field that has not at some time been 

tried and found wanting, forgotten for a generation or two, and 


then, revived as the answer to the crime problem. (Rennie, 1978, 
p. XVIID 


An analysis of the rehabilitative ideal and the ensu- 
ing policies indicates that, in spite of the fact that 
currently this orientation is on the decline, it has not 


vanished completely. This orientation has deep his- 
torical and traditional roots in Western, especially 


American, culture; and the fact that the alternative 
penal and control approaches do not show much better 
results in social control contributes to the tenacity of 
this penal idea and policy, not only among social sci- 
entists, but in the public opinion as well. 

In our quest for finding effective social control and 
penal policies that are adoptable in a free society, we 
should remember that, as Conrad (1981) pointed out, 
the rehabilitative ideal was a true ideal, unattainable 
in practice; and therefore its full actual achievement 
was to a great extent doomed to failure. Does this 
mean that this idea should be completely abandoned? 
It is very likely that any other ideal in penology—be it 
retribution, deterrence, or incapacitation—to its full- 
est degree is unattainable as well, especially in a 
democratic society. 


NOTES 


This approach is in line with the “normative rationality” model 
used by economists in criminological analysis (e.g., Becker, 1968). 
However, Carroll and Weaver (1986) conclude that criminological 
research seems to confirm that the overwhelming majority of crimi- 
nals act according to the “limited rationality” model, which posits 
that rationality is limited by biological constraints. In this vein, 
behavioral decision theorists found in their empirical research that: 
“... people fail to behave consistently with normative rationality, 
but instead make simplifications and shortcuts that are reasonable 
but may produce inferior outcomes” (Carroll & Weaver, 1990, p. 21). 
This deliberation does question some of the principles on which the 
classical deterrence theory operated. 


*Righteenth century reformers believed that the conscience of 
criminals could be aroused by fair treatment, and this could lead to 
rehabilitation (Ignatieff, 1978). Religious doctrines claiming be- 
nevolence permeated the ideas and practices of early prisons, aiming 
at achieving repentance from the prisoners that would result in the 
rehabilitation of the individual. Prison pioneers, e.g., Thomas Eddy, 
the first warden of Newgate prison in New York, recognized that 
there are various types of offenders, and, therefore, there is a need 
for individualized treatment. Eddy believed that the reformation of 
the offender was the main goal of punishment (Lewis, 1965). 


5Flanagan (1989), in a thorough analysis of prison labor, presents 
the problems that are faced in achieving either one of these goals. 
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Understanding and Sanctioning the 
White Collar Offender 


By STEPHEN J. RACKMILL 
Chief United States Probation Officer, Eastern District of New York 


ECENT REVELATIONS of unscrupulous in- 

ider trading and the fall of the likes of Den- 

nis Levine, Ivan Boesky, and Michael Milken 
have been considered by some to be the biggest 
events on Wall Street since the 1929 crash. Such 
happenings in the financial hub of the United States, 
as well as recent savings and loan defaults, have 
made the public more aware of the stockbrokers, 
stockwatchers, attorneys, bankers, business consult- 
ants, and assorted other professionals who, by self- 
serving actions, cause an unsuspecting society to 
suffer enormous economic loss. The message that the 
public has received, however, is dichotomous and 
confusing. Presumably successful executives and 
elite civic leaders have been exposed as criminals 
who have embraced deviant values and a clandestine 
lifestyle and who have flaunted the law and abused 
trust. 


In evaluating the impact of this type of behavior 
upon our social order, a leading jurist made the follow- 
ing observation: 


In our complex society, the accountant’s certificate and the law- 
yer’s opinion can be instruments for inflicting pecuniary loss 
more potent then that of the chisel or crowbar (United States v. 
Benjamin, 328 F.2nd 854 (1964). 


More than half a century ago, in February 1940, the 
noted University of Chicago criminologist, Edwin 
Sutherland, published a paper in the American Socio- 
logical Review which revolutionized existing theories 
of criminal etiology by presenting a controversial con- 
cept that he labeled “White Collar Crime.” In this and 
subsequent works, Professor Sutherland freed tradi- 
tional criminological thinking from its total depend- 
ence on the Uniform Crime Reports by thrusting into 
the limelight a theory of criminal behavior that 
brought attention to corporate deviance and upper- 
world criminality. 


In his well documented study, White Collar Crime 
(1949), Sutherland traced and analyzed the records of 
70 large corporations and found a total of 980 decisions 
levied against corporate America in violation of exist- 
ing law. He concluded that a number of individuals 
from the upper socioeconomic classes were engaged in 
criminal behavior and defined their particular form of 
criminality as “a crime committed by a person of 
respectability and high status in the course of his 
occupation (p. 9). In this landmark work, Sutherland 
presented empirical data in support of his position 


that crime is committed by the upper socioeconomic 
class. 

During the years since Sutherland’s initial revela- 
tions, there has been substantial controversy in at- 
tempting to properly define and comprehend this 
phenomenon that labels corporate executives as com- 
mon criminals. This article will examine the concept 
of white collar crime by defining the concept, analyz- 
ing its major components, its victims and how offend- 
ers have been regarded by society and the judicial 
system. 


Defining White Collar Crime 


There has been little agreement as to a clear work- 
ing definition of the term white collar crime since it is 
sociological in nature rather than a refined legal en- 
tity. White collar crime is oftentimes confined to two 
types of criminal activities, occupational and organ- 
izational deviant behavior. The former refers to of- 
fenses committed by individuals for personal benefit 
in conjunction with their occupation, while the latter 
refers to crimes of business, corporations, or their 
officials on behalf of their employers. Submitting that 
Sutherland omitted substantial types of crime by con- 
fining his definition to activities that occur in the 
offender’s occupation, Edelhertz et al. (1977, p. 3) 
expanded the scope of white collar criminality by in- 
cluding other offenses that they believe better express 
the magnitude of the problem. They define white collar 
crime as: 

An illegal act or series of illegal acts committed by non-physical 

means and by concealment or guile, to obtain money or property, 


to avoid the payment or loss of money or property, or to obtain 
business or personal advantage. 


Quinney and Clinard (1973) expanded the term 
white collar crime to include corporate and occupa- 
tional crime. Schrager and Short (1978) pointed out 
that the concept of referring to offenses committed by 
organizations is inadequate since it did not include 
embezzlement and other thefts that are committed by 
individuals against their employers. In attempting to 
define white collar crime, James Coleman (1985, p. 5) 
concludes that it is “a violation of the law committed 
by a person or a group of persons in the course of an 
otherwise respected and legitimate occupation or fi- 
nancial activity.” 


The Dictionary of Criminal Justice Data Terminol- 
ogy defines white collar crime as: 
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Non-violent crime for financial gain committed by means of 
deception by persons whose occupation status is entrepreneurial, 
professional or semi-professional and utilizing their special occu- 
pational skills and opportunities; also, non-violent crime for 
financial gain utilizing deception and committed by anyone hav- 
ing special technical and professional knowledge of business and 
government, irrespective of the person’s occupation (Manson, 

1986, p. 2). 

This definition includes not only the nature of the 
crime but the occupational status of the offender and 
his special knowledge. The American Bar Association 
(1976) describes economic crime as any nonviolent, 
illegal activity which principally involves deceit, mis- 
representation, concealment, manipulation, breach of 
trust, subterfuge, or illegal circumvention. Geis (1974) 
describes avocational crime as crime which is defin- 
able by the prospect of public labeling as a criminal, 
committed by one who does not think of himself as a 
criminal and whose major source of income or status 
is something other than crime. 

On the basis of the above, one can conclude that 
white collar crime is not an official legal category. The 
term is often used to group offenses with common 
characteristics that distinguish them from other 
forms of violent property and public order offenses. 
These generalized definitions are quite problematic, 
as they lack precision and are subject to extensive 
controversy. 


Elements of White Collar Crime 


White collar crimes have common elements, and 
persons investigating and prosecuting these offenses 
may benefit from identifying such elements. Edelhertz 
et al. (1977, pp. 21-26), who list five principal ele- 
ments, believe that, first, offenders are aware that 
their activities are wrongful or very much in a gray 
legal area, regardless of whether they know which 
particular law they are violating. Oftentimes, the in- 
tent may be to avoid what is required by law, such as 
financial disclosures and transaction reports, which 
would tip off the victim. The next element of deceit is 
often a disguise of purpose, which frequently takes the 
form of a facade of legitimacy in order to cover actions 
and implement a scheme. Pieces of paper are not what 
they appear to be, and criminal objectives are accom- 
plished with bogus written materials and verbal mis- 
representations. The third element oftentimes plays 
on the victim’s susceptibility, ignorance, or careless- 
ness, according to Edelhertz et al., who state: 

In view of the existence of widespread administrative and regu- 

latory protections for consumers and investors, the offender will 

often have to rely not only on the inability of the proposed victim 
to pierce his disguise, but also on the procedures of such protec- 
tive agencies to fail to uncover the admissions and misrepresen- 
tations which make up this disguise. This reliance is grounded 
on the knowledge that regulatory and administrative agencies 


cannot fully investigate the accuracy and completeness of every 
piece of paper filed with them (p. 23). 


The fourth step for the successful execution of a 
white collar offense is to induce the victim to voluntar- 
ily perform an act for the scheme to be accomplished. 
Asignature on a contract or payment of money to close 
a deal to purchase a specific product may be the 
measure necessary to culminate a scheme. Finally, 
white collar offenders will do everything possible to 
ensure that they are never recognized as a criminal, 
since they must operate in the open and require victim 
cooperation. (This is demonstrated in Ponzi schemes, 
where the objective is to expand the net so that the 
earlier, duped victims do not know that they have been 
cheated, since money obtained from later victims will 
be used to conceal the crime). In white collar offenses, 
concealment not only means hiding one’s identity, but, 
more frequently, hiding criminal behavior. For exam- 
ple, in a price-fixing or antitrust case the objective is 
to have persons affected believe that market forces are 
determining prices rather than illegal agreements. 


Victims of White Collar Crimes 


Edelhertz et al. (1977) divide the victims of white 
collar crimes into individual victims, business victims, 
and governmental victims. Individuals with basic hu- 
man needs are defrauded regularly as a result of 
assorted consumer frauds. These range from being 
cheated on weights and measures at a local supermar- 
ket to price-fixing violations that raise the costs of 
goods, commodities, and services in every sector of the 
community. The desire to improve one’s lot in life often 
causes individuals to be the target of offenders who 
promote phony trade and occupational schools, corre- 
spondence courses, and the like. Other frauds involve 
assorted misrepresentations contrived to convince in- 
dividuals to invest their assets. Such misrepresenta- 
tions include assurances of substantial profits, 
increased security, and substantial tax savings. The 
frauds have often cost victims their life savings and 
leave them financially and emotionally devastated. 


Businesses are also victimized by white collar crimi- 
nals. They are the victims of assorted frauds and are 
frequently placed at a competitive disadvantage. Busi- 
nesses are the victims of insider embezzlement of- 
fenses where assets are looted by employees who may 
have the potential to bring destruction to an organiza- 
tion. Traditionally, kick-backs, insurance and credit 
card frauds, and other assorted “rip-offs” ranging from 
advance fee schemes to padded accounts cost the busi- 
ness community enormous sums. Unscrupulous firms 
can also perpetrate white collar crimes by restricting 
competition through restraining trade and commit- 
ting antitrust violations. This inflicts damage on the 
entire business community and ultimately the con- 
suming public. 
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The government is also a frequent victim of white 
collar crime through tax and revenue frauds, procure- 
ment frauds, and the wrongful exploitation of govern- 
mental programs. Governmental entities are being 
cheated in the collection of taxes which limits services 
and places additional burdens on the law-abiding pub- 
lic. Procurement frauds cost the government millions 
of dollars in goods and services. When governmental 
processes are corrupted and programs are exploited, 
such situation frequently deprives eligible beneficiar- 
ies of services while simultaneously increasing audit 
costs. On occasion, entire programs have been dis- 
abled and in some instances destroyed by this form of 
criminality (Edelhertz et al., 1977, pp. 12-18). 


Occupational vs. Organizational Crime 


Marshall Clinard (1983) points out that white collar 
crime may be occupational or organizational. He de- 
scribes occupational crime as violations by individuals 
in connection with their occupations. These criminals 
appear in occupations ranging from physicians to busi- 
nessmen and violate the law in a variety of ways. The 
primary motivation in such cases is financial gain. 
Clinard believes that insofar as organizations are 
evaluated by their ability to realize corporate goals, 
criminal activities that foster the attainment of these 
goals become more tempting. As the interests of the 
members of the organization already coincide, employ- 
ees engage in illegal behavior using their specific skills 
and the knowledge associated with their specific or- 
ganizational function to attain corporate ends. Cli- 
nard points out that corporate violations, in order to 
attain organizational goals, often result in enormous 
economic losses to both the consuming public and the 
government. He states in part: ‘ 

Such illegal practices include price fixing, false advertising 

claims, the marketing of unsafe products, environmental pollu- 

tion, political bribery, foreign payoffs, disregard of safety regula- 
tions in manufacturing cars and other products, the evasion of 
taxes, and the falsification of corporate records to hide illicit 
practices. There have also been injuries (and even deaths) among 


citizens and employees because of unsafe drugs and other prod- 
ucts, pollution and unprotected work conditions (p. 15). 


Clinard further states that more than a decade ago, 
The Wall Street Journal reported that various surveys 
revealed widely held public opinions that prices and 
profits are excessively high, product quality unsatis- 
factory, and corporate concern in the welfare of society 
minimal. Clinard and Yeager (1980) found that two- 
thirds of the Fortune 500 corporations were charged 
with violations of corporate law during the period 
1975-76. More than half of the charges were for serious 
violations. One sanction or more was imposed on 321 
of the corporations according to the study (pp. 113- 
122). An article in U.S. News and World Report (Sep- 
tember 6, 1982) stated that between 1970-80, 115 
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corporations from the Fortune 500 had been convicted 
of at least one major crime and had paid civil penalties. 
Clinard and Yeager (1980, p. 119) found that the larger 
of these Fortune 500 corporations were the major 
violators. 


In January 1990, Newsweek reported that Drexel, 
Burnham & Lambert, a firm that helped corporate 
raiders buy out companies through high yield junk 
bonds, pleaded guilty to felony counts of mail, wire, 
and securities fraud. Drexel agreed to a $650 million 
settlement with more than half set aside to compen- 
sate aggrieved stockholders and firms. It is estimated 
that Michael Milliken, the firm’s most powerful em- 
ployee, amassed a personal fortune of between $500 
million and $1 billion in connection with his junk bond 
financing. 


In attempting to assess the scope of white collar 
crime, Bequai (1978) makes reference to a study by the 
U.S. Department of Commerce placing the annual cost 
of white collar crime at $30 billion. Another study, by 
the U.S. Chamber of Commerce, places the cost at over 
$40 billion annually. Mokhiber (1989) notes an esti- 
mate by the Judiciary Subcommittee on Anti-Trust 
and Monopolies that faulty goods and monopolistic 
practices cost the public between $175 billion and $231 
billion annually. Losses resulting from a fraud perpe- 
trated by a large manufacturer in a conspiracy totaled 
$100 million dollars. In the 1970’s the Lockheed Cor- 
poration admitted to illegal foreign payments in ex- 
cess of $220 million. 


It is recognized that it is almost impossible to quan- 
tify either the costs of white collar crime by individuals 
and corporate entities or the extent of victimization. 
When one factors in the potential for injury or death 
as a result of white collar violence (in the form of 
exposure to deadly chemicals, safety hazards, occupa- 
tional diseases, and other wrongdoings), the costs 
become staggering. As Coleman (1985, p. 7) points out: 


By virtually any criterion then white collar crime is our most 
serious crime problem. The economic cost of white collar crime is 
vastly greater than the economic costs of street crime. And 
although it may be impossible to determine exactly how many 
people are killed and injured annually as a result of white collar 
crimes, the claim that such crimes are harmless, non-violent 
offenses can hardly be taken seriously. Since only about 20,000 
murders are reported to the police in an average year, “non-violent” 
white collar criminals probably kill considerably more people 
than all the violent street criminals together. 


In assessing the cost of white collar crime, Coleman 
points out that the Equity Funding swindle alone may 
have cost the public more than all the street crime in 
the United States for an entire year. Johnson and 
Douglas (1978, p. 151) state the biggest robbery in 
United States history, the 1978 robbery of the 
Lufthansa Warehouse at Kennedy Airport, netted only 
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$4 million. During that year the average take for a 
robbery was $434. 


Sanctioning the White Collar Offender 


There is a good deal of confusion and a lack of 
consistency in society’s reaction to the white collar 
offender. As Hagan (1990, p. 409) submits: 

Despite growing pressure for more severity in the treatment of 
higher occupational and corporate offenders, the likelihood of 
prosecution and conviction remains small. When offenders are 
convicted, the penalties remain rather minuscule, considering 
particularly the economic loss to society. High recidivism rates 
among such criminals continue. Many are even “dead beats” in 
paying assessed fines. The “big, dirty secret” remains true: judges 
and government agencies are “soft” on corporate crime. 


Assorted reasons have been offered for the leniency. 
It must be recognized that a number of acts have not 
been made illegal until recent years. Consequently, 
such offenses as false advertising, trademark and pat- 
ent violations, and restraint of trade, as well as envi- 
ronmental and occupational health and safety 
violations, were only recently brought into the crimi- 
nal codes as a result of public pressure for legislation 
and enforcement. In this regard, public concern is only 
of recent vintage. Further, white collar crime has been 
given less media publicity than other forms of criminal 
behavior. Since white collar criminals fail to fit the 
stereotype of the criminal, it is difficult to sanction 
individuals who share the same class and values as 
those who enforce the law. 

It has been suggested that political pressure groups 
block effective enforcement since these offenders play 
a significant role in funding campaigns and exert 
enormous pressure on regulatory agencies and the 
criminal justice system. Political issues cannot be 
ignored. It is easier to concentrate attention on the 
crimes of the lower classes who have little influence in 
the political arena. The difficulty of detecting sophis- 
ticated corporate and organizational violations leads 
to a lower number of prosecutions, long court delays, 
and a disproportionate number of first offenders. 

Ermann and Lundman (1982, pp. 71-72) make the 
following observations concerning why it is difficult to 
punish many corporate offenders: 

The reason why executives are not sanctioned is quite straight- 

forward. As was true of the asbestos decision, there frequently is 

such a gap between decision and consequence that corporations 
find it difficult, if not impossible, to sanction executives respon- 
sible for long term blunders. Executives who made these deci- 
sions are promoted, retired, or dead which makes them 


invulnerable to corporate penalties. Others therefore pick up the 
pieces left in the wake of serious mistakes. 


In a 1988 study conducted by Wheeler, Mann, and 
Sarat, extensive interviews were held with Federal 
judges in seven districts concerning their practices 
and beliefs in sentencing white collar offenders. The 
conclusion demonstrated conceptual difficulties in 


practice based upon the judges’ individual interpreta- 
tions of available information. Thus it was extremely 
difficult to develop basic agreements on principles into 
a system of consistent sentencing. The view of the 
judges revealed an informal common law of sentenc- 
ing, based upon historical principles of Anglo-Ameri- 
can jurisprudence as it relates to the sentencing 
process. 


Benson (1985) determined after an extensive set of 
interviews with probation personnel and white collar 
offenders that most officers were of the belief that a 
probation sanction served little purpose in white collar 
crimes. The offenders in these cases were believed to 
have had little difficulty readjusting in the community 
because of their economic backgrounds and capability 
to network. Furthermore, the officers were of the belief 
that the supervision process was meaningless since 
white collar offenders were unlikely to commit new 
crimes and did not need assistance reintegrating into 
the community. 


Geis (1985) concludes that corporate white collar 
offenders are treated relatively leniently by the courts. 
Additionally, complaints alleging a lack of compliance 
with occupational safety and health issues are often- 
times dismissed. Geis submits that the most common 
method of dealing with white collar offenses is usually 
the imposition of fines and other forms of financial 
penalties coupled with some type of community serv- 
ice as an alternative to a punitive measure. 


Pollack and Smith (1983) determined, after a study 
of judges in New York City, that judges usually sen- 
tence white collar criminals to prison in order to set 
an example for their peers. They found that sentencing 
disparity is the result of the following: a lack of a 
consistent theory of crime causation and punishment, 
the expectations of the community in which the court 
is located, the specific characteristics of the sentencing 
judge, and the pressures of daily court operations. 
They also found that the judges believed that a shorter 
sentence to an upper or middle class individual was 
more punitive than a longer sentence to a common 
street criminal. 


Coleman (1985) notes that the status of white collar 
criminals, who share a common cultural background 
with judicial officers and prosecutors, gives them a 
substantial advantage over lower class offenders. This 
commonality frequently results in leniency. It is sub- 
mitted that courts have a greater personal sympathy 
and compassion for a high status defendant with 
whom they can identify, than with a lower class defen- 
dant. It is speculated that judges understand the 
circumstances that lead white collar offenders to com- 
mit criminal acts but have much less sympathy for the 
common street thug who lives in a world alien to 
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judges. Of even greater relevance is the white collar 
offender’s capacity to hire first-rate defense attorneys. 

The aforementioned hiring ability becomes appar- 
ent when one evaluates the use of the nolo contendere 
(no contest) plea. The legal consequences of this dispo- 
sition are tantamount to those of a guilty plea, except 
that there is no formal admission of guilt, and the plea 
cannot be used as evidence in civil proceedings. Thus, 
the nolo plea deprives white collar victims of the 
benefit of criminal conviction in collateral civil pro- 
ceedings. It also eliminates the stigma attached to a 
criminal conviction that often results in civil disabili- 
ties. 

Clinard and Yeager (1980, pp. 285-286) submit that 
judges often make a distinction between a plea of nolo 
contendere and a plea of guilty. Observers charge that 
often defendants who enter nolo pleas will receive a 
lighter sentence than those who plead guilty. 

In a 1982 study, Wheeler, Weisburd, and Bode dis- 
covered that elite defendants charged with white col- 
lar offenses were more likely to receive prison 
sanctions than were lower status offenders. The re- 
searchers suggested three possible explanations for 
this finding: (1) the cases prosecuted were extremely 
noteworthy and compelling; (2) the judges were ap- 
palled by crimes that were perceived as lacking any 
form of justification and based upon avarice; and (8) 
the research had taken place immediately after the 
Watergate scandal which made the judiciary ex- 
tremely sensitive to upperclass offenders. The study 
disclosed that antitrust violators were seldom sent to 
prison, while convictions for tax violations and FCC 
laws were more likely to result in a penal sanction. 
Benson (1985) after an extensive set of interviews 
determined that white collar offenders usually were 
not ostracized as a result of their conviction. He found 
that they had the ability to recover their former status 
within a relatively short time. 

In a special report in 1976, the Bureau of National 
Affairs pointed out the wide sentencing disparity be- 
tween white collar and other offenders. The study of 
307 white collar offenders disclosed that 138 (45 per- 
cent) were sentenced. Of these, 37 (26.8 percent) re- 
ceived fines, suspended sentences, or probation even 
though they had stolen or mismanaged an average of 
$21.6 million. Defendants in cases involving an aver- 
age loss of $23.6 million (16.7 percent) were sentenced 
to an average of a year or less, while defendants 
involved in cases averaging a loss of $16 million (37.7 
percent) received a penal sanction ranging from 1 to 3 
years (p. 10). 

A 6-month study of white collar offenders in the 
Southern District of New York determined that they 
stood a 36 percent chance of going to prison, while 
defendants convicted of nonviolent common law 
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crimes were sent to prison in 53 percent of the cases. 
(Orland & Tyler, 1974, pp. 159-160). Geis (1974, p. 390) 
notes that corporate officials fear imprisonment. Ironi- 
cally, such sentences are often difficult for the prose- 
cutor to obtain. Judges are not predisposed to send 
businessmen to prison for trying to make a living while 
there are felons in the street. On the imposition of 
sentence a judge commented: 
When I sentence, I sentence based on what I feel are the needs of 
the individual, and the needs of society based on the conduct of 
that individual. All people do not need to be sent to prison. For 
white collar criminals, the mere fact of prosecution, pleading 
guilty—the psychological trauma of that is punishment enough. 


They have received the full benefit of punishment (Bureau of 
National Affairs, p. 11). 


Clinard and Yeager (1980, pp. 288-289) point out 
that when white collar offenders are incarcerated, 
they are usually sent to low security institutions, often 
known as country clubs. The justification for this 
classification is that the white collar offender’s physi- 
cal vulnerability may cause him to be the subject of 
physical abuse if he were locked up with common 
criminals. Thus, the penal system has a responsibility 
to protect these offenders from poor, uneducated street 
criminals. 


Arguments—including that the defendant is con- 
trite, has no prior record, is not perceived as a threat 
to society, and has been a prominent member of the 
community active in civic affairs—serve as rationali- 
zations for not incarcerating the white collar offender. 
Probation, community service, and financial sanctions 
are common, and most white collar criminals have 
traditionally run little risk of a lengthy penal sentence 
for their illegal acts. In support of reducing the sanc- 
tion, Reynolds (1989, p. 168) makes the following 
argument: 

White collar crime is largely a diversion from the real crime 

problem. White collar crime increases the cost of doing business, 

and thereby cuts down on production and trade, but it is kept 
within bounds by the efficiency of private enterprise. Much 
corporate crime is artificial because it occurs due to the expansion 
of the regulatory state, which seems to have lost any sense of 
limits to its competence. Disrespect and disregard for law have 
spread among the general public and among business managers. 


Tax “avoision” is a consequence of the web of tax rules that has 
undermined compliance. 


In his argument, Reynolds submits that there are 
20,000 new bills submitted to Congress yearly, and of 
these about 1,000 become law. State governments 
have thousands more, and 10,000 administrative laws 
are produced yearly by assorted Federal agencies. The 
Revenue Code has 40,000 pages, and the Dictionary of 
1040 Deductions for 1982 lists more than 1,800 credits, 
deductions, and exclusions. The ability to comprehend 
the code is further exacerbated if one considers the 
additional exclusions available to corporations, part- 
nerships, estates, and trusts. He believes that the 


complexity of the law encourages cheating and erodes 
compliance, while other unlawful business activities 
are perceived as debatable crimes (pp. 164-167). Con- 
versely, Conine (1989) states that there is a strong 
need for deterrence and recommends severe punish- 
ment for white collar offenders. Farber (1989) concurs 
and submits that the fines are too small. He believes 
that corporations should be placed on probation with 
the objective of ensuring compliance with the law and 
establishing effective controls to prevent future 
crimes. 

Lewis (1989) argues that there is unequal justice 
and differential sentencing. He submits that the white 
collar offender is working the system by reason of his 
social advantage. This advantage often causes prose- 
cutors and judges to empathize with his plight: 

Our current system of criminal sentencing blatantly violates this 

principal of proportionality. At every step in the process the 

system is geared to vent its fury on the poor, the uneducated and 
the non-white. The white collar criminal, no matter how substan- 
tial or how damaging his actions, will receive easy treatment. 

This outcome is not accidental. The people who design and 

administer the system have constructed it so that the criminals 


most like them will relatively prosper in that system and the 
criminals least like them will bear its brunt (pp. 178-179). 


Mann et al. (1980) conclude that most judges have 
the perception that the suffering experienced by white 
collar offenders as a result of apprehension, public 
indictment, and conviction, coupled with collateral 
civil disabilities (loss of job, professional licenses, and 
status in the community), completely satisfies the 
need to punish. In a study of post-Watergate sentenc- 
ing in the Southern District of New York, Hagan and 
Palloni (1986) conclude that persons convicted of 
white collar crimes after Watergate were more likely 
to be sentenced to prison. These sentences were, how- 
ever, for shorter periods of time than were those for 
less educated persons convicted of common crimes. 


Federal Judge Jack Weinstein (1989) takes the po- 
sition that white collar criminals should be sentenced 
to a period of house arrest. He argues the need for 
specific deterrence and selectivity in the selection 
process in order to exclude offenders who would be 
considered a danger to the community. The judge 
believes that such types of sentences would be cost 
effective. He concludes that by not incarcerating 25 
individuals and placing them on house arrest the 
government would have a net savings of $336,717 per 
annum (fiscal 1986 penal costs versus probation su- 
pervision). Judge Weinstein submits that additional 
savings would be realized by allowing the offender to 
continue employment which would prevent members 
of the family from seeking public assistance. This 
would also allow him to remain on the tax roles. In 
support of his position for selective community con- 
finement the judge states: 
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More difficult to measure but no less obvious, house detention 
would prevent the break up of defendants’ families and family 
networks, with consequent psychological and physical disruption 
that causes trauma to subsequent generations through their 
wives and children. The defendant’s own traumatization in 
prison will also be avoided. This latter factor over and above the 
punishment of deprivation of liberty, although not intended by 
the law’s sanction is, unfortunately, a concomitant effect in our 
prisons today. Imprisonment returns a man to society with a 
scarred psyche, unpaid debts, and financial losses, a highly 
disrupted if not irreparably broken family; children who lose 
respect for their parent; no job, and a gap in his life history that 
is hard to explain when he seeks a new job (p. 185). 


Sentencing Reform Act of 1984 


On November I, 1987, the Sentencing Reform Act, 
operationalized in the form of sentencing guidelines 
promulgated by the United States Sentencing Com- 
mission, became Federal law. The guidelines had the 
objective of reducing discretion and labeling all Fed- 
eral sentences under a single coherent framework. 
The sentencing guidelines were found constitutional 
after an early challenge (Mistretta v. United States 
(109 S. Ct. 647, 102 L. Ed. 2d 714 (1989)). 

With the establishment of a Sentencing Commis- 
sion, offenses were graded, parole abolished, and in 
this new era of determinite sentencing an emphasis 
was placed upon the offense rather than the psyche of 
the criminal. Consequently, such issues as age, educa- 
tion, vocational skills, emotional conditions, and fam- 
ily and community ties were no longer considered to 
be relevant sentencing issues. The new sentencing 
statutes do, however, permit the court to depart from 
specified guideline ranges only when it finds an espe- 
cially aggravating or mitigating circumstance not ade- 
quately taken into consideration by the Sentencing 
Commission (as mandated in 18 U.S.C section 
3553(b)). These departures are subject to appellate 
review and must meet certain standards. 

The New York Times (December 17, 1987) made the 
following observation on judicial discretion when dis- 
cussing the sentence of Ivan Boesky, who was con- 
victed of insider trading in the Southern District of 
New York: 

Under the new . . . sentencing procedures for offenses after 

November Ist, all crimes are reduced to numbers. . . . [OJn the 

system’s scale of sheer heinousness fraud and deceit warrants 

only 6 of 43 points. But his (Boesky’s) crime netted more than $5 
million (plus 11), involved more than minimal planning and more 
than one victim (plus 2), was committed under his supervision 

(plus 4), and represented the abuse of a position of special skill 

or trust (plus 2). Still, Mr. Boesky has accepted responsibility 

(minus 2). A level 23 offense would have automatically earned 

Mr. Boesky 46 to 57 months in prison without parole .. . but in 

sentencing nothing can ever be automatic. Under the new system, 


one can be given unlimited points for cooperating with the prose- 
cution, something Mr. Boesky apparently continues to do. 


Boesky was, in fact, sentenced to only a 3-year prison 
term. In actuality he was released from a halfway 
house prior to the termination of the sentence. 
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Smith and Pollack (1991) note that piea bargaining 
could create significant distortions of the guideline 
models. This is because prosecutors will be playing a 
greater role in determining sentences if they begin to 
stipulate the circumstances that determine the score 
to be assigned. 

On April 27, 1991, the New York Times reported that 
after 3 years of debate, the United States Sentencing 
Commission unanimously adopted guidelines for sen- 
tencing corporations and had submitted its recom- 
mendations to the Congress. The lawmakers had 180 
days to modify or reject the proposals, and they be- 
came law on November 1, 1991. The guidelines were 
considered to be harsh by business groups who con- 
tended that they were unjustified and unfair to those 
corporations who possess meaningful compliance pro- 
grams. Fines could exceed hundreds of millions of 
dollars, but judges would have some flexibility in de- 
termining sanctions based upon their assessment of 
the corporation’s attempts to prevent criminality and 
the extent of senior executive involvement. 

In attacking the proposed corporate guidelines 
Block and Lott contended that the rules are arbitrary 
with different penalties based on the dollar amount of 
the crime, corporate size, and the number of employ- 
ees. They argue that as a result of increased penalties 
the corporate executive will be forced to spend more 
time conferring with counsel and monitoring staff 
which ultimately could result in costs being passed on 
to the consuming public. Thus, they conclude that in 
order to ensure compliance and avoid excessive fines, 
they will ultimately transfer their increased expenses 
to the consumer. 

Conversely, Etzioni points out that the Sentencing 
Commission was not as severe as required due to 
corporate lobbying. He states that when the Commis- 
sion began to assess corporate sentencing, it deter- 
mined that the average penalty between 1984 and 
1987 was a fine of $54,000. He goes on to state that the 
initial penalties proposed by the Commission in Feb- 
ruary 1990 were not accepted by corporate America 
which contended that laws were extraordinarily com- 
plex and compliance often impossible because of the 
myriad of regulations. He suggests that possibly cor- 
porate peer pressure may encourage corporate execu- 
tives to obey the law. He advocates the business 
community endorsing compliance plans to put its own 
houses in order with negative publicity and corporate 
conduct codes as mechanisms for adherence (New York 
Times, sec. 3, p. 18). 

At the present time it is too early to assess the 
impact of sentencing reform upon white collar offend- 
ers; however, from all indications, it would appear that 
many more will be sentenced to penal terms based 
upon the Federal sentencing grids. 


June 1992 


With scant resources allocated for combating white 
collar crime, and hollow laws that have been ignored 
or under-enforced in the past, a distorted message may 
have been transmitted to the public implying a cod- 
dling of white collar offenders and toleration of their 
activities. In discussing the use of consent decrees and 
restraining orders, Wickman and Whitten (1980) 
make the following sarcastic observation: 


Corporations that have been involved in polluting the environ- 
ment sign consent decrees with the EPA and announce they are 
working on the problem. Imagine the public reaction if a common 
street criminal were to be dealt with in this fashion. Here is the 
scene: Joe Thug is apprehended by an alert patrolman after 
mugging an 85-year-old woman in broad daylight on the streets 
of Paterson, New Jersey. Brought down to police headquarters, 
he holds a press conference with the Assistant Police Chief. While 
not admitting his guilt, he promises not to commit any future 
muggings and announces he is working on the problem of crime 
in the streets (p. 367). 


Upon analysis, it can be safely concluded that white 
collar crime is an extremely complex phenomenon, 
and thus far, academics have been unable to agree 
upon a typology for this form of deviant behavior. The 
offenses are diverse, and they are committed by an 
assortment of individuals for a cornucopia of reasons. 
Research into the problem has been minimal as the 
elite offender and corporate America have had the 
ability to avoid scrutiny into their activities. With 
increased political commitment in the form of funding 
for enforcement and legislative reform, and with me- 
dia exposés, the lawlessness of the privileged will not 
only be revealed but possibly abated in the future. In 
spite of these concerted efforts of governmental forces, 
the prognosis for a positive change is ultimately con- 
tingent upon a sincere commitment to a higher stand- 
ard of business ethics and reevaluation of our value 
systems. 
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Victim Age as a Basis for 
Profiling Sex Offenders 


By ANDREI KuZNESTOV, TIMOTHY A. PIERSON, Pu.D., 
& Bruce Harry, M.D.* 


LASSIFICATION IS basic to all sciences. To 

understand a given phenomenon, one needs 

to place it into a conceptually defined frame- 
work. Criminal sexual conduct may be viewed by ex- 
amining characteristics of the offender, the offense, 
or the victim; currently, the most popular approach 
is studying the offender’s characteristics. Such a 
view is intuitively appealing since common wisdom 
prompts identification of the offender as the problem 
source. Thus guided, psychologists and psychiatrists 
have placed much effort during the past decade in 
attempts to classify sexual offenders by parameters 
revealed in clinical research. 


Generally, clinical research tends to center on analy- 
sis of the personality. In the study of sex criminals, the 
offender’s motive has captured the most attention 
among researchers. Sex offender typologies based on 
motivations have enjoyed nearly uncontested domi- 
nance in recent years (Knight et al., 1985; Prentky et 
al., 1985; Rosenberg et al., 1988). 


Such a one-sided emphasis on the offender’s clinical 
mindset appears peculiar, considering that the empiri- 
cal evidence for its usefulness is ambiguous. Results 
of one study demonstrate the limitations of an exclu- 
sive reliance on psychological variables, though the 
authors still contend that “abandoning the assessment 
of intent might mean sacrificing an important ex- 
planatory construct” (Rosenberg et al., 1988, p. 182). 
Another empirical study geared toward a clinical clas- 
sification stated that “the typological importance of 
victim age was manifested despite its absence from the 
typing criteria” (Knight et al., 1985, p. 278). 


While not questioning the legitimacy of the clinical 
approach per se, this study deliberately takes an alter- 
native approach to classification of sex offenders. As 
acknowledged by the same clinically oriented re- 
searchers, “considerable evidence suggests that differ- 
ences in victim age and offense violence tap important 
subgroup differences” (Knight et al., 1985, p. 234). 
Studies based on measurement of offender’s sexual 
arousal also strongly indicate the importance of this 
dimension for typology (Abel et al., 1977; Freund, 
1967; Quinsey et al., 1975). 


*Mr. Kuznestov is a doctoral candidate in sociology at the 
University of Missouri. Dr. Pierson is research analyst for 
the Missouri Department of Corrections. Dr. Harry is a fo- 
rensic psychiatrist with the University of Missouri School of 
Medicine. This research is supported by a grant from the 
National Institute of Corrections (91PO1GHM2). 


Deficient social skills have been suggested by some 
to account for behavior observed in pedophiles (Bar- 
nard et al., 1989). The dissolution of moral structures 
is cited among the literature on incest. Other explana- 
tions refer to vulnerability or availability of the vic- 
tims of younger age (Ballard et al., 1990) A question 
on the survey by Barnard et al. asked incest perpetra- 
tors about their reasons for selecting their victim. The 
most common responses were that victims were avail- 
able and that they were vulnerable. 

The purpose of this study is to examine the relation- 
ship between victim age and other characteristics of 
sexual offenses and sexual offenders. Through exam- 
ining victim traits, the offender, and the offense, such 
a design is likely to extend the scope of knowledge 
about sexual offending. The clinical perspective may 
also benefit from such a study. Knight et al. (1985, p. 
227) concluded that “data suggest ... that the age and 
sex of a child victim as well as the child’s relationship 
to the offender might not simply be important because 
of the public policy implications; these same variables 
may also contribute to our understanding of the psy- 
chological meanings of the offense for the offender and 
the cue typological distinctions.” 

In the work that examined the dimension of victim 
age, a wide currency has been gained by comparing 
rapists and child molesters. Gebhard et al. (1965) 
attempted to construct a taxonomy of sex offenders in 
which victim age is one of five dimensions laid into the 
foundation of their model. Among other things, these 
authors found juvenile criminal records more fre- 
quently among offenders with both adult and minor 
victims, compared to those whose offenses involved 
only children. A similar conclusion about the absence 
of juvenile records has been found in several other 
studies (Henn et al., 1976; Barklay & Fjordbak, 1979). 
In contrast, one work concluded that records of prior 
nonsexual assault convictions did not distinguish be- 
tween the groups of child molesters and rapists (Chris- 
tie et al., 1979). 

Traditional ways of thinking about child molesters 
portray them as less aggressive than rapists. How- 
ever, Knight et al. have noted that studies which 
“strongly suggest that popular conceptions of child 
molesters as less physically violent than rapists have 
overlooked important data” (1985, p. 231). Since child 
molesters can he convicted for offenses involving no 
force, while rape of an adult is forcible by definition, 
the authors suggest that wider intergroup variability 
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on violence may be characteristic of the child molester 
group. 

Regarding circumstances of the offenses, H. Brunold 
(1980) has demonstrated that child sexual victimiza- 
tion occurred most often in the home of the offender 
and that little or no resistance was offered by these 
children. 

Some studies have found that on a number of vari- 
ables child molesters were indistinguishable from rap- 
ists. Low educational attainment, unstable work 
history, and unskilled prior jobs are only a few of the 
variables on which sex offender subtypes are identical 
to each other and to other prison groups (Gebhard et 
al., 1965; Glueck, 1956). Qn the other hand, Christie 
et al. (1979) found that significantly fewer child mo- 
lesters (57 percent) have progressed beyond the eighth 
grade than did rapists (74 percent). 

In most studies rapists tended to be younger, usually 
under 30, while child molesters were found more 
evenly represented among all age categories (Christie 
et al., 1979; Henn et al., 1976). Mohr et al. (1964) 
proposed a tri-modal age distribution for pedophiles: 
adolescent, middle-aged, and senescent. Data on mari- 
tal status appears inconclusive. On the one hand, 
rapists compared with child molesters were shown 
more likely to have married (Glueck, 1956) or to have 
cohabitated for at least 1 year (Christie et al., 1979). 
But the latter study simultaneously found that child 
molesters, compared to rapists, more frequently re- 
ported satisfactory relationships with their wives. 

Some of the uncertainty seen in these studies may 
be eliminated by introducing a third category, “the 
hebephile,” for offenders against minors (Knight et al., 
1985, p. 234). Gebhard et al. (1965) pointed out that 
“heterosexual hebephilic aggressors may be even more 
psychopathic than aggressors against adult women or 
female children.” Whereas the heterosexual aggres- 
sors against children have been described as “dull, 
alcoholic and asocial,” the heterosexual aggressors 
against minors have been characterized as “amoral” or 
“subcultural” delinquents. These heterosexual, ag- 
gressive hebephiles have shown the highest degree of 
juvenile delinquency, the earliest sexual offenses, the 
greatest extent of drug use, and the most unstable 
marriages of any of Gebhard et al.’s groups. These 
findings may in part be related to this group’s com- 
paratively young age, (Knight et al., 1985). 

Some studies showed that sexual abuse against mi- 
nors most frequently occurred in early childhood and 
early adolescence (11-14 years) for the girls and in 
early adolescence for boys. Males were reported to 
comprise one-third of child and adolescent victims 
(Landis, 1956; Swift, 1980). 

Overall, the relationship between victim age and sex 
offender appears uncertain and probably confounded 


by various attributes. Conflicting evidence has been 
uncovered concerning prior criminal records, educa- 
tional level, and marital status. This study attempts 
to shed some light on the interaction between sex 
offender traits and victim age through using a data 
base of a large group of Missouri sex offenders. 


Data and Methods 


This research is based on data obtained through the 
Missouri Sex Offender Program (MOSOP). MOSOP is 
unique in the United States for being corrections- 
based, mandatory, and applicable to all incarcerated 
sex offenders. At the beginning, eligible inmates un- 
dergo an interview with a program caseworker, during 
which the Schedule of Inquiry (SOI) is filled out. The 
SOI contains specific questions about the current sex 
offense(s), previous sex offense(s), the offender, the 
victim(s), and nonsexual crimes. The SOI provides 
information on 158 original variables. Further, we 
have added nine variables to the data file from the 
state s Offender Management Information System. 

The information on the SOI is checked against other 
sources (e.g., presentence investigation, police report, 
etc.). Discrepancies between an inmate’s statements 
and objective sources are reconciled in favor of the 
objective source. After the interview, the caseworker 
rates the accuracy of information obtained from the 
inmate, compared to the evidence from objective 
sources. 

All sex offenders do not have SOI’s. Some MOSOP- 
eligible inmates are not close enough to their release 
dates to start the program; others—especially those 
with very short sentences—cannot participate for lo- 
gistical reasons, and their program requirement is 
waived. Finally, six to eight percent of all sex offenders 
flatly refuse to enter MOSOP. Though sex criminals 
with SOI’s are therefore a subset of all sex offenders, 
our comparison of demographic indicators has indi- 
cated that the SOI group adequately represents the 
population of incarcerated sex offenders. 

Our sample consisted of 827 men. Entries for 19 had 
no specified victim age, thus the further analysis re- 
fers to data available for the remaining 808 inmates. 
Of these, 270 (83.42 percent of valid cases) had their 
victim under the age of 10 (in case of multiple victims, 
the youngest of them) in the current offense. Three 
hundred forty-seven, or 42.94 percent, had their 
(youngest) victim(s) in the age bracket 10 to 15. Fi- 
nally, 191 subjects (23.64 percent) committed their 
current offense against victim(s) 16 years or older. 


Findings 
There is a clear tendency for the incidence of ma- 


nipulation of breast and/or genital “fondling” to de- 
crease as victim age increases and for vaginal 
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intercourse to occur more frequently with greater age 
of the victim. Oral acts and anal acts take place less 
frequently with the victims over 10 years old. 

Our subject offenders are predominantly (70 per- 
cent) white. However, the white proportion is inversely 
related to victim age. For example, 83 percent of 
victimizers of children under 10 are white, but the 
proportion of white offenders with victims over 16 is 
56 percent. We find that the age at which the offender 
is committed to prison for the sex offense is inversely 
correlated with victim age. Victimizers of adolescents 
are likely to have more children of their own, compared 
to adult and child victimizers. Those with adult vic- 
tims are more likely to have never been married. Of 
course, many of the victims who are minors are daugh- 
ters and sons of the offenders: 171 (21.3 percent of the 
total) of the victims are in the same nuclear family as 
the offender, and an additional 171 (21.3 percent) are 
other blood relatives of the victimizer. 

On most other dimensions, rapists are very distinct 
from both victimizers of adolescents and from child 
molesters, who closely resemble each other. Rapists 
tend to have more convictions for property crimes, to 
use more violence in their prior and current offenses, 
to be more likely classified as “Heavies” (Alphas in 
Missouri) than “Moderates” (Kappas) or “Lights” (Sig- 
mas) in the state’s Quay internal classification system 
(Quay, 1985; Levinson, 1988). Rapists on average have 
a higher number of conduct violations during the 
current sex offense incarceration. There are far less 
incestuous relationships, fewer male victims, and less 
crimes committed distant from the victim’s home 
and/or outdoors. 

On some dimensions child molesters are distinct 
from both victimizers of adolescents and from rapists. 
Victims are more likely to be of either sex and more 
likely chosen for “convenience” according to the of- 
fender. Child molestations are more likely to occur in 
broad daylight, victims are more likely to be blood 
relatives of the offender, and the offense is most fre- 
quently at the home of the victim. 


Discussion 


The most distinct profile is seen for rapists of adults. 
A greater probability of a “Heavy” Quay designation 
while incarcerated, higher numbers of institutional 
violations, and violence in their current as well as past 
offenses, all indicate a general criminal orientation 
among adult victimizers rather than a specific sexual 
criminal orientation among the pedophiles and abus- 
ers of adolescents. This finding partly replicates that 
of Gebhard et al. (1965) which reported a higher fre- 
quency of nonsexual prior crimes among sex offenders 
against adults, although their analogous conclusion 
about offenders against minors cannot be confirmed 
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with our results. Sexual felony appears as only one 
step in the criminal career of these individuals: They 
demonstrate the highest average number of crimes 
against property on record along with the sexual 
crimes. The adjectives “criminal” and “violent” seem 
more essential for the description of their actions than 
“sexual.” Comparison with the group of child moles- 
ters is indicative of the rapists’ pattern of generalized 
(not specifically sexual) criminality. While both groups 
of offenders display high scores on scale of prior sexual 
offenses, child molesters on average score far lower 
than rapists on crimes against property. 

It is in keeping with the previous studies (Christie 
et al., 1979; Henn et al., 1976; Mohr et al., 1964; 
Glueck, 1956) that the rapists are the youngest of 
three offender groups, that they are least likely to have 
been married, that nonwhites are proportionately 
overrepresented in this group, while marital status 
and shorter first marriages can be explained by 
younger offender age in this group. 

Adult victims, more frequently than in other catego- 
ries, were either complete strangers or casual acquain- 
tances to the offenders. Other more frequent 
circumstances of offense against an adult victim were 
late time of day, outdoor location away from home, and 
a relatively short duration of the offense. 

This study confirms the value of singling out the 
victimizers of adolescents into a separate group within 
the population of sexual offenders. It can be seen that 
victimizers of adolescents are distinguished from 
members of the other two groups as “family men” on a 
number of parameters. The composite offender 
against adolescents is over 30 at the time of current 
offense, typically is married and has been married for 
longer than other sex offenders, and has a greater 
number of children than the other offender categories. 
Interestingly, figures show that adolescents did not 
resist sexual advances as much as children or adults, 
but this result should be approached cautiously: Ex- 
pectation of resistance might vary by the age of victim, 
relationship with the offender, etc. 

The profile of a victimizer of adolescents discovered 
in this study is in sharp contrast with the portrayal of 
a “subcultural” hebephile by Gebhard et al. (1965). 


_ While they reported their subgroup of offenders 


against minors to be characterized by mostly unstable 
marriages, highest juvenile delinquency, etc., our re- 
sults point to a different pattern of someone for whose 
sex offense is not a product of an apparent personality 
disorder. Perhaps psychotic offenders against adoles- 
cents as described by Gebhard et al. comprise a very 
specific minority, not represented among the subjects 
of this study. 

The traits typical for child molesters do not easily 
combine into a coherent picture as for the other two 
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groups of offenders. Obviously, types of sexual acts 
were “adjusted” to the age of victim. Mix of target sexes 
and the relatively large number of prior sexual of- 
fenses suggest that actions of child molesters more 
than for any other subgroup of sex offenders were a 
systematic cohesive deviation amounting, perhaps, to 
a particular lifestyle centered around the inappropri- 
ate sexual behavior. 

The greater number of prior sex offenses for the child 
molester is contrary to some literature on the subject 
(Henn et al., 1976; Barklay & Fjordbak, 1979). In fact, 
on the dimension of prior sex crimes child molesters 
resembled the rapists more than the adolescent vic- 
timizers. The real difference between the two groups 
was discovered, as indicated above, on crimes against 
property. 

The current study does not confirm the hypothesis 
that greater heterogeneity in violent behavior is found 
among child molesters (Knight et al., 1985). Evidently, 
more empirical data along with conceptual elaboration 
of the issue are required to account for the behavior of 
this group. To test the hypothesis about heterogeneity 
of this group on other dimensions, we compared the 
data on incestuous offenders of children and on offend- 
ers not related to the children they victimized. Differ- 
ences are found among marital status, location and 
duration of offense, and resistance of the victim. From 
our data, the differences between incestuous and non- 
incestuous child victimizers appears to be explained 
by a common residence and a sharing of family ties 
among the former. Again, reported differences in vic- 
tim’s resistance should not be overestimated due to 
expectations being contingent upon the relationship 
between the offender and the victim. However, the 
inverse relationship of resistance and age coincides 
with work by Brunold (1980). 

The findings of our study contradict the information 
found in Landis (1956) and Swift (1980) that boys were 
almost as frequently victimized as girls. Apparently, 
this conclusion has to do with peculiarities of sampling 
procedures and definition of sexual abuse in these two 
studies. The Landis study analyzed greater diversity 
of interactions between adults and children than those 
falling under the statutes of the Missouri criminal law. 
The clinical research conducted by Swift utilized an 
approach to sampling entirely different from ours. 

To summarize, as victim age decreases the following 
offender characteristic increase: relationship to victim 
(i.e., stranger to immediate family member), number 
of children, duration of first or only marriage, being 
white, and not having a conviction for nonsex crimes. 
As victim age increases, these offender traits also 
increase: never having been married, felony conviction 
for a nonsex offense, number of prison violations, a 
Quay (AIMS) internal classification as a “high heavy,” 


and probability of being black. The lower the victim’s 
age, the more likely the sex offense will involve ma- 
nipulation of breast and/or vagina (“fondling”) and the 
greater likelihood that the crime will occur in the 
victim’s home. With increasing victim age, there is 
more vaginal intercourse, use of a weapon, general 
extent of violence, injury to victim, and night occur- 
rence. Degree of victim resistance rises with age, and 
the probability that the victim is male decreases with 
age. Our finding with the greatest import is the large 
number of victims who are very young: 33 percent 
were 9 or less, 52 percent were under 12, and only 
one-fourth of victims were 16 or older. 

This study supports the view that age of the victim 
is relevant to an understanding of sexual offending. 
The child molester was discovered to be different on a 
number of parameters from the rapist and so was the 
victimizer of adolescents. The distinctions discussed 
in this article should assist corrections and mental 
health personnel in the management and treatment 
of sex offenders. 
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Reflections of a Former Corrections Director: 
Are Offenders Tougher Today? 


By WALTER J. DICKEY* 


N THE aftermath of a recent minor disturbance 

at a Wisconsin prison, a local public radio sta- 

tion reporter called to ask for an “instant analy- 
sis” of the causes of the disturbance. The questions 
were framed to try to get me to assent to the re- 
porter’s own analysis that the cause of the distur- 
bance is that offenders today are tougher and more 
dangerous than ever before. 

For a moment, I almost gave what I now consider 
“my brainwashed answer.” That is the sound bite that 
includes the code words “youth gangs, drugs, crack, 
nothing to lose, overcrowded with violent criminals, 
outrageous.” I am sure most observers of the correc- 
tional scene can add a few more words to the popular 
vocabulary of crime and corrections in America today. 

When I directed the Wisconsin correctional system 
and in the years since, I had come to realize that the 
reporter’s assumptions and my “brainwashed answer” 
are among the current popular “givens” about correc- 
tions. “Offenders are tougher, more dangerous, more 
aggressive. ... Their crimes are more serious. ... They 
are more difficult to manage. . . .” This is the conven- 
tional wisdom in corrections today, a wisdom that is 
used all too often to explain events such as prison 
disturbances. It is also used to justify the prison 
growth Wisconsin and the Nation have experienced at 
unprecedented rates. 

After I resigned as director of the Wisconsin correc- 
tional system, I was fortunate to have the opportunity 
to see the system “from the bottom up.” I spent many 
months with probation and parole agents as they went 
about their daily jobs in rural Wisconsin and in the 
inner city of Milwaukee. I spent even more time fol- 
lowing social workers around an overcrowded Wiscon- 
sin prison, sitting in their offices as they talked to and 
about inmates, spending nights in the housing units, 
going from room to room visiting with offenders whose 
files I had read. 

Prepared as I was to ratify the conventional wisdom 
about the growing toughness of offenders, I came to 
have substantial doubts about it. While I observed and 
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met offenders who are very aggressive, dangerous, and 
difficult to manage, many who were so described on 
paper did not fit this description in person. Many were 
not even so described in their files and records. When 
I “put a human face” on these offenders and observed 
them in the settings in which they live, they looked 
substantially different from the conventional wisdom 
about them. The offenders were inadequate and rarely 
sophisticated. Their life circumstances were pathetic 
and sad. Their crimes were rarely dangerous and 
usually situational. Most were life’s victims, not its 
predators. 

I was concerned that I was not seeing a repre- 
sentative group of offenders. So, I took the opportunity 
offered by the fact that my write-ups of my observa- 
tions were the basis for seminars for correctional staff 
to ask them about the offenders with whom they 
worked. About 150 experienced correctional staff 
(mostly probation and parole agents, but many insti- 
tution social workers, teachers, and officers) said that 
75 percent of the offenders with whom they dealt had 
the qualities I will describe. 

Let me describe the offenders and then discuss the 
important question—what is the significance, if I am 
correct? 


The Offenders 


Whether the setting was the streets of the inner city 
of Milwaukee, the hills of rural Wisconsin, or the Fox 
Lake Prison, about three-quarters of the offenders (a 
number confirmed by corrections staff) were like the 
four people I will now describe. 


Rosetta—The Drug Dealer 


Rosetta is 43 and looks 60. She is an overweight, 
sickly woman who is on probation for possession of 
cocaine with intent to deliver. In addition to her physi- 
cal problems, she has a severe learning disability. 
When I met her, she had had her probation revoked 
and was to go to prison. She was subsequently ac- 
cepted into an experimental “alternative to prison” 
program. She lived in Milwaukee with her daughter 
and son-in-law, both cocaine addicts, three grandchil- 
dren, her son, and a niece who has a child by her son. 
A sign on her outside door read “Drug Dealers don’t 
live here no more. Don’t Come Knockin’.” On one day 
I visited, her house was full of people; they wandered 
through drinking wine from bottles in brown bags. 
Several people were obviously high on something. 
Rosetta said that her daughter had stolen all the food 
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in the house ($100 worth of groceries) to sell for co- 
caine. Her daughter had then left for several days 
without any apparent thought about the children. Her 
son-in-law, high on crack, had taken all the blankets 
from the children while they slept to sell them for 
money for cocaine. When we first met her, Rosetta said 
she was determined to care for her grandchildren and 
that she was staying to see to it that they were fed and 
clothed. 

Rosetta relapsed into drinking soon after these 
events. She said she was alone on a Saturday and “just 
started.” Her determination to stay where she was 
living eroded. Soon she pleaded with her parole agent 
to find another place for her because she said she 
would “go down” if she stayed in “that house.” She said 
that if she “wants to take care of her family, I have to 
take care of Rosetta first.” 


Rosetta had drug treatment as an outpatient but 
was terminated from the program when she used 
cocaine. She was then placed in an inpatient program 
in another city where she was also terminated, this 
time for failing to comply with the rules. 


These programs attempted to deal with both her 
drug problems and her mental disability. In the agent’s 
words, “she could not handle outpatient treatment and 
when she failed, she was placed in an even more 
difficult program with more rules and restrictions. Not 
surprisingly, she failed there, too.” The agent placed 
her in a low-key day treatment program that provided 
more a respite from her living situation than intensive 
treatment. He helped her move to an apartment where 
she could function semi-independently and make some 
friends. He helped her obtain social security benefits 
for her disability. He emphasized that her “job” was to 
attend the day program every day, to return home, and 
to stay off drugs and alcohol. On the weekends, she 
went to church activities for a good part of each day. 


Gary—The Arsonist 


Gary is on probation for arson. He had been confined 
to a wheelchair for 7 years because he suffers from MS, 
a deteriorating condition. He is married and has one 
8-year-old daughter. He and his wife are 35 years old. 
He burned down the house of an acquaintance on a 
Sunday afternoon while his wife was in an upstairs 
bedroom with the man. Both he and his wife deny that 
she was sexually involved with the man, though it is 
apparent that this is among the things that are deeply 
troubling Gary. He is fearful that he will lose his wife 
at a time when he is very dependent upon her and 
becoming more so as his condition deteriorates. His 
wife does not appear to be particularly mature and 
flirts with men in his presence. The agent realized this 
when she started flirting with him. She does not seem 
to be aware of this or the pain it causes her husband. 
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Gary’s daughter is particularly vulnerable, because 
she was the victim of an incestuous relationship with 
a cousin when the family lived in another community. 
Gary’s mother lives with the family and provides some 
financial support and clearly does not approve of her 
daughter-in-law, because she suspects her of sexual 
involvement with other men. Gary is supported in part 
by SSI, by his mother, and by his wife who works 
nights in a nursing home. 


John—The Burglar 


John is a slightly built inmate in prison for the 
burglary of summer cottages in Northern Wisconsin. 
His IQ is 90, and he is in a custodial training program 
for limited inmates. He is married and his wife visits 
him often and usually brings a box of candies that last 
until her next visit. He had a bruise on the side of his 
face, the result of being punched by Bill. Bill had 
entered his room and asked for a piece of the candy. 
When John offered him one, Bill took a handful. He 
has since returned to John’s room and freely helped 
himself to the candy. When John objected, Bill hit him. 
John, ashamed to tell his wife, has simply told her to 
stop visiting. Bill is a tough, insolent fellow who claims 
John freely gave him the candy. He has almost no 
contact with staff and does not want any. The social 
worker said that John, the inadequate inmate, was 
typical of the Fox Lake population (a medium security 
prison) but that there were sophisticated inmates like 
Bill there too. 


Michael—The Sex Offender 


Michael is an obviously shy, immature young man. 
He had great difficulty expressing himself. He has no 
self-confidence and is in prison for the second time. 
The first time was for burglary. The second conviction 
was for fondling an 11-year-old girl who he had lured 
into his room. After his parole, he was living in a room 
above a tavern in Milwaukee. He received social secu- 
rity which provided his support. He indicated that he 
lived in virtual isolation, rarely leaving his room. He 
said he had no friends, was very lonely, and that he 
was more afraid in the community than in Fox Lake. 
He revealed that he was very confused about his 
sexuality. The social worker commented “life is just too 
much for him.” 


The Community Settings 


I understood these offenders better when I observed 
the circumstances in which they live or lived before 
prison. I will quote two passages, one from my descrip- 
tion of the setting from which most Milwaukee offend- 
ers come and one from the rural section of Wisconsin, 
a typical one for the state, which I studied. 
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After reciting the high unemployment rate for 
blacks, the high infant morality rate, and the high rate 
of teen pregnancy among blacks, I noted the following: 


But these statistics do not tell the whole story. As the parole 
agents and I made home visits in the poorest section of the city 
on a cold winter day, I was struck by the large number of people, 
mostly young men and women, “hanging out” on street corners 
and in front of taverns. Parole agents say that these numbers 
triple on warm days and are even larger in summer. Many 
buildings are marked with gang signs and graffiti. I was stunned 
by the numbers of burned out buildings, boarded up houses, side 
by side with unpainted, ramshackle homes with porches falling 
off, screens ripped, plastic flapping in place of windows. 


Among offenders and their families, I came to feel that crime is 
a persistent fact of life. Conversations between offenders on 
probation and parole and agents that I heard were splashed with 
references to their families and friends victimized by crime, 
stated in the most matter-of-fact ways, as though being beaten 
up on the street or robbed or having one’s home burglarized was 
everyone’s experience and taken for granted. 


A parole agent and I spent part of an afternoon trying to find a 
place to live for a woman in jail who was to be released. She 
directed us to an apartment building where a friend lived, though 
she did not know in which apartment. She cautioned us about 
her friend in the following way: 


She seems stupid but she’s not at all, just slow. She got raped 
and beat up in the head and hasn’t been the same since. But 
if you take your time and talk slow, she understands. She’s 
a good person. 


We did not know the specific apartment we wanted to visit. The 
30 minutes of searching was punctuated by fear and frustration. 
The mailboxes which had not been ripped down, bore few identi- 
fying characteristics. There were no directories, and we were 
forced to bang on doors to get information. Junk and garbage were 
littered in the hallways and outside the buildings. When we 
glanced in the window of an apartment, we were as apt to see a 
neat, clean, if threadbare, home as a room filled with trash and 
broken furniture. People did not answer knocks on their door and 
as we continued to seek information about the resident, I grew 
increasingly fearful we would intrude upon a drug deal or other 
illegal activity and that the occupants’ reactions would be unpre- 
dictable and perhaps violent. 


After recounting the economic deterioration in 
Grant County in southwest Wisconsin, I observed the 
following: 


There has historically been substantial poverty in Grant County 
but not to the degree it now exists. There are many people who 
are among the “working poor,” barely able to get by, who live with 
few amenities in life. Many homes are ramshackle and unkempt, 
old, poorly constructed and cared for. Visits in winter to the homes 
of offenders inevitably bring one to an uninsulated, cold house or 
one heated by a wood burning stove that provides heat for only 
part of the house. Children are not warmly dressed. Even though 
a family may live in the country, they may not own a car or have 
only one that is not in good shape and used by several adults. 
Some people rely on hunting and fishing for some food and many 
on firewood for their heat. Yards are filled with the detritus of 
poverty, wrecked cars, trucks, farm machinery, junk, and gar- 
bage. 


The general condition of the area is magnified in the conditions 
of the lives of people under probation and parole supervision. 
There is substantial poverty; alcoholism is a fact of life in many 
families; sexual and family dysfunctions are common; and the 


educational and employment achievement of the clients (and 
often the whole family) is low. 


Analysis 


These are only four of the hundreds of offenders with 
whom I dealt. Here is how I would characterize this 
“three quarters” of the offender population. 


(1) The offenders have failed in school and in work. 
Few have gone far in school, and most are inexperi- 
enced in the world of work, without either the habits, 
know-how, or experience to gain or keep a job. 

(2) The offenders are isolated and lonely for they 
have few, if any, dependable friends. Family lives are 
uneven. Some families are stable, but most seem de- 
structive. 


(3) Without school, work, family, or friends, life is 
chaotic. It has no organizing tasks, no routine, no 
anchors. The clients feel and act like they have little 
control over what happens to them. They believe and 
act like they have few choices or opportunities in life. 
This and their need to belong somewhere often pull 
them into destructive situations. 


(4) Most of the offenders have very little life experi- 
ence that enables them to cope in the mainstream of 
our society. Some have a mental or learning deficiency. 
As a result of this and their life experience, they do not 
cope well with life, its challenges or problems. They do 
not complete tasks or solve problems that most of us 
take for granted. 


(5) Many of the offenders are in poor health gener- 
ally. Some have more serious health problems and no 
access to health care. 


(6) Drug and alcohol abuse are a problem for virtu- 
ally all of these offenders. When I observed the chaos, 
failure, and lack of opportunity that burdened these 
offenders, I was not at all surprised that they sought 
satisfaction and escape in drugs and alcohol. 


(7) The general living environment is a very difficult 
and stressful one. Many of these offenders have re- 
peatedly been the victims of crime, and the streets are 
dangerous and depressing. There is little opportunity 
for a job, and one’s safety is a constant concern. The 
prison is far less dangerous, far more clean and or- 
derly, and even as crowded as it is, offers more con- 
structive things to do than does the community. 


(8) The crimes committed by the offenders were 
usually unsophisticated and impulsive. With few ex- 
ceptions, the offenders realized little monetary gain 
from their crimes. The crimes rarely involved plan- 
ning, and the clients did not appear to be planning 
future crimes—indeed, they were unable to plan any- 
thing. Their crimes were an almost incidental part of 
their lives, committed when an opportunity, even a 
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poor one, presented itself. Crime did not appear to be 
a “lifestyle” or an integral part of life. 


But Am I Correct? 


I make no pretense that my studies are “scientific” 
or give an accurate count of the variety of offenders 
that are in the Nation’s many correctional systems. 
And I have little doubt that some offenders are very 
sophisticated and dangerous. Indeed, one of my efforts 
was to observe the operation of a parole unit that 
supervised “high risk offenders.” 

These offenders were strikingly different from the 
group I have just described. Virtually all had been 
imprisoned for a violent offense involving a weapon, 
and most had committed multiple such offenses. They 
were not impulsive but appeared to have decided to 
commit crimes. They believe they can outsmart the 
system and are often correct. Most could succeed in 
the “straight” world but have chosen to live in a crimi- 
nal subculture. They “blame” others, including their 
victims, for their crimes and appear to have few values 
consistent with those of the mainstream of the com- 
munity. 

Yet the existence and high profile of these offenders 
partially explains the conventional wisdom about the 
makeup of the offender population as a whole. Some 
offenders are extremely dangerous, maybe more than 
ever. These offenders receive media attention, and this 
exaggerates in the public’s collective consciousness the 
makeup of the offender population as a whole and the 
real danger offenders pose. 

When questioned pointedly about their individual 
experiences, correctional staff ratified my assessment 
of the offender population. Yet, they, too, “buy into” the 
conventional wisdom when making more casual obser- 
vations. Why is this? 

In part, it is explained by their tendency to focus on 
the serious offenders with whom they deal and over- 
generalize about the population as a whole. Parole 
agents are human beings who worry about dangerous 
offenders when they supervise and who exaggerate, 
unintentionally, the broader significance of such of- 
fenders. 

Amore subtle explanation has to do with the effects 
of crowding on correctional staff. One effect of the 
crush in prisons and in probation and parole is that 
professionals no longer see and deal with people. They 
see pieces of paper which they are called upon to 
process. I mean this both literally and figuratively. 
Social workers, teachers, probation and parole agents, 
and correctional officers do not spend as much time 
with offenders as they once did and are less able to get 
to know the people they supervise. They must rely on 
the “paper,” which often presents an inaccurate, in- 
complete picture. 
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The more distant staff get from offenders, the more 
difficult it is to see them for what they really are. The 
statistics and file characterizations usually paint a 
grim picture, and absent any other extended experi- 
ence with individuals, these paper descriptions domi- 
nate correctional assessments of offenders. It is only 
when staff members are required to concentrate their 
attention on the offenders with whom they work and 
assess them do they acknowledge that about 75 per- 
cent are like the offenders portrayed here. 


But there is a more ominous explanation for why 
there is such a great discrepancy between reality and 
the perception of it. This explanation has to do with 
the three dominant factors that have shaped sentenc- 
ing and correctional practices during the past two 
decades. These are punishment, politics, and bureauc- 
racy. Clearly, punishment has become the prevalent 
objective of the system, replacing the utilitarian pur- 
pose of the avoidance of further crime by offenders. 
Punishment, determinacy, and the avoidance of dis- 
parity now dominate statements of correctional objec- 
tives in ways that the rehabilitative ideal did years 
ago. As a result, the sentences actually imposed on 
offenders and served are longer now than those 15 
years ago. If offenders are “tougher,” the better to 
punish them. This explains in part, but only in part, 
the well-documented crowding in our Nation’s prisons 
and jails and the less obvious crowding in community 
corrections. 


The rise of punishment as the system’s primary 
objective has been accompanied by public concern 
about crime that has made sentencing and correc- 
tional policies political issues at the local, state, and 
national level. The popular appeal of punishment has 
combined with political concerns, such as those raised 
in the Willie Horton case, to make “get tough” pro- 
grams a typical response by government at all levels. 
Increasingly, criminal justice programs are created “at 
the top,” in the governor’s office, in the legislature, in 
the office of the corrections commissioner, where po- 
litical responsiveness and sophistication are substan- 
tial. These programs are keyed to political concerns 
but not necessarily to the behavioral problems of of- 
fenders. They are usually well packaged, like “shock 
incarceration” and “boot camp” in the area of correc- 
tions, but whether there is much in the package is 
often questionable. There is a similar pressure and 
response in other parts of the criminal justice system. 
“Mandatory arrest” in the area of domestic violence is 
an example “at the front end” of the system of a policy 
with political appeal, the effectiveness of which is very 
questionable. Recent studies, including one in Mil- 
waukee, raise substantial questions about “mandatory 
arrest.” 
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One interesting aspect of these developments is the 
legitimacy bestowed on them by academics and think 
tanks. “Policy studies” which are often little more than 
arguments about the superiority of one set of values 
as opposed to another have blessed the shift to pun- 
ishment as the system’s objective. For example, defi- 
nite sentencing was “sold” on the grounds that 
certainty and punishment were desirable objectives, 
without careful consideration as to whether it would 
prevent crime. A cynic would say that academics, like 
politicians, know which way political winds blow and 
where the money is. 

Politicalization and punishment have contributed to 
the proliferation of bureaucracy in corrections. In part, 
bureaucracy can be attributed to the growth in size of 
correctional systems and to the increased desire to 
control an aspect of government that so intimately 
affects life and liberty as corrections does. Growth 
attributable to these factors is understandable. But 
there is a more insidious aspect of bureaucracy worth 
noting. 

Parole board members, parole agents, and prison 
social workers read the newspapers. They do not see 
anything but “get tough” proclaimed there and see the 
same thing in the policy statements and actions of 
political leaders. They have no desire to be “on front 
street” when the system misfires, as it inevitably must 
in the complex world of corrections. The messages 
from leaders and the public are clear: When in doubt, 
do not grant parole; when in doubt, revoke parole; 
when in doubt, do not approve a person’s furlough or 
other off-grounds leave. One way these messages are 
translated within bureaucracies is, above all, to make 
sure all the procedures are followed to avoid “blame” 
for system misfires. As a result, there is now a bureau- 
cratic culture that reinforces in the world of unwritten 
rules the same culture that is reflected in the press, in 
politics, and in academic writing. 

Another dimension of this culture is created by the 
sheer numbers of cases in the correctional system. It 
is very difficult for a parole agent with 80 cases or a 
social worker in a prison with upwards of 100 to get to 


know the clients in the way that is desirable. Paper- 
work interferes with the jobs of social work and sur- 
veillance. What time there is for the clients can be 
dominated by processing the paperwork. It is difficult 
to develop any relationship with the client in these 
circumstances. Rarely, then, does the client take on 
the human dimension which he has when the agent 
can spend time with him in his home and job setting, 
when the agent meets the family and observes his 
daily struggle with life, when the social worker can 
visit with the client in the housing unit. The agent and 
prison staff are not able to engage with the client in 
any meaningful way. There is great distance between 
correctional staff and clients. These difficulties are 
multiplied for the prison social worker, teacher, and 
officer, usually burdened by an even heavier caseload 
in a prison environment which places additional de- 
mands on their time and which has other obstacles to 
involvement with the client and family. In the prison 
setting, this can reduce intensive work with clients to 
crisis management. 


Implications 


While I have no doubt that there are serious offend- 
ers who commit serious crimes in Wisconsin and 
throughout the United States, we make a very serious 
mistake if we have correctional policy based on inac- 
curate assessment of the makeup of the offender popu- 
lation as a whole or allow politics based on 
misperception to drive correctional policy. For one 
thing, we cannot afford it. For another, it is enor- 
mously destructive in human terms to treat the mass 
of offenders as if they are all highly dangerous and 
sophisticated when in fact they are pathetic and inade- 
quate. We need to look honestly at the universe of 
offenders and construct careful policy calibrated to 
reality. What we do now is allow the sensational and 
unusual criminals and crimes to dictate policy. In a 
sense, we are thus victimized again by these crimes 
and these criminals. 


= 
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The Supreme Court and Prison 
Excessive Use of Force Cases: 
Does One Test Fit All? 


By Ro.anpbo V. DEL CARMEN’* 
Professor of Criminal Justice, Criminal Justice Center, Sam Houston State University 


HE USE of force in prisons is necessary as a 

last resort to preserve order and instill disci- 

pline. Prison constituency and crowded condi- 
tions exacerbate tension and make the use of force 
by prison personnel inevitable, often in an effort to 
break inmate fights or to quell prison disturbances 
or riots. The question in prisons is not whether force 
can be used, but when and how. 

The use of force causes concern among prison per- 
sonnel partly because of possible civil lawsuits. There 
is hardly any state in the country where cases have 
not been brought by prisoners, in Federal or state 
courts, alleging excessive use of force by prison person- 
nel. Courts have imposed damages. The question 
prison authorities often ask is: When does the use of 
force violate a prisoner’s constitutional right as to 
warrant civil damages in a civil rights action? A case 
recently decided by the United States Supreme Court, 
Hudson v. McMillian,’ provides some answers and 
therefore deserves focus and analysis. 

The case originated in the Angola prison in Louisi- 
ana. In the early morning hours of October 30, 1983, 
inmate Keith Hudson and prison guard Jack McMil- 
lian got into an argument. Assisted by another prison 
guard, Marvin Woods, McMillian placed Hudson in 
handcuffs and shackles, took him out of his cell, and 
walked him toward the penitentiary’s administrative 
lockdown area. En route, McMillian allegedly punched 
Hudson in the mouth, eyes, chest, and stomach, while 
Woods held Hudson in place and kicked and punched 
him from behind. Arthur Mezo, the supervisor on duty, 
saw the beatings but merely cautioned the officers “not 
to have too much fun.” As a result of the beating, the 
prisoner suffered minor bruises and swelling of the 
face, mouth, and lip. The beating also loosened the 
prisoner’s teeth and cracked his partial dental plate. 

Hudson brought action under title 42 U.S.C. section 
1983? against McMillian, Woods, and Mezo seeking 
damages for violating his constitutional rights. The 
Federal magistrate found excessive use of force by the 
prison guards and condonation of their actions by the 
supervisor; the prisoner was awarded $800 in dam- 
ages. The Fifth Circuit Court of Appeals reversed, 


*The author would like to thank Michael Vaughn, a doc- 
toral fellow at Sam Houston State University, for his legal 
research help in the writing of this article. 


holding that there was no violation of the eighth 
amendment prohibition against cruel and unusual 
punishment because there was no “significant injury,” 
concluding that the injuries inflicted were “minor” and 
required no medical treatment. 


The Supreme Court granted certiorari to decide a 
single issue: Does the use of excessive physical force 
by prison guards against a prisoner constitute cruel 
and unusual punishment even if the inmate does not 
suffer serious injury?. The Court answered yes, saying 
that injury to the prisoner does not have to be “serious” 
or “significant” for the use of excessive force to become 
a constitutional violation. The Court set this standard 
to determine liability: “whether the force was applied 
in a good faith effort to maintain or restore discipline, 
or maliciously and sadistically to cause harm.” The 
Court concluded that in this case the prison guards 
used force maliciously and sadistically to cause harm 
and therefore violated the prisoner’s eighth amend- 
ment right.‘ 


The question of what constitutes “cruel and unusual 
punishment” in a prison setting has been addressed by 
the Court in a number of cases with differing results. 
In Estelle v. Gamble,’ the Court held that “deliberate 
indifference” to an inmate’s medical needs constitutes 
cruel and unusual punishment. In Rhodes v. Chap- 
man,® the Court said that double-celling at SOCF 
(Southern Ohio Correctional Facility) did not consti- 
tute cruel and unusual punishment because it was 
“unquestionably a top-flight, first-class facility,” a far 
cry from the sometimes “deplorable” and “sordid” 
prison conditions that courts had declared unconstitu- 
tional. In Whitley v. Albers,’ the Court held that the 
application of the “deliberate indifference” standard is 
inappropriate in prison disturbance cases, saying that 
“the question whether the measure taken inflicted 
unnecessary and wanton pain and suffering ulti- 
mately turns on whether force was applied in a good 
faith effort to maintain or restore discipline or mali- 
ciously and sadistically for the very purpose of causing 
harm.” In the more recent case of Wilson v. Seiter,? the 
Court held that a prisoner claiming that the conditions 
of confinement constitute cruel and unusual punish- 
ment must show a culpable state of mind on the part 
of prison officials for unconstitutionality to be proved. 
It added that the “deliberate indifference” standard 
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applied to medical care cases also applies to cases 
involving conditions of confinement.”® 

The Hudson case is significant because for the first 
time the Court has held that “whenever prison officials 
stand accused of using excessive physical force in 
violation of the cruel and unusual punishment clause, 
the core judicial inquiry is that set out in Whitley: 
whether force was applied in a good-faith effort to 
maintain or restore discipline, or maliciously and sa- 
distically to cause harm.”” Hudson states that the 
“malicious and sadistic” test will be used by the Court 
in all excessive use of force cases and not just in riot 
or prison disturbance situations, hence rejecting, in 
excessive use of force cases, the “deliberate indiffer- 
ence” test used in medical (Estelle v. Gamble) or con- 
ditions of confinement (Wilson v. Seiter) cases.'* The 
Court refused to adopt the two-pronged test used in 
other cases whereby violations of the eighth amend- 
ment are determined through a combined “subjective” 
(whether the officer acted with a culpable state of 
mind) and “objective” (whether the harm was serious 
as to establish a constitutional violation) test.’® In 
excessive use of force cases, the Court has opted not to 
use the objective test, saying instead that “when 
prison officials maliciously and sadistically use force 
to cause harm, contemporary standards of decency are 
violated,” regardless of whether or not significant in- 
jury is evident.’ What is needed is a “malicious and 
sadistic” state of mind, hence preserving the subjective 
test. 

Although the majority decision in Hudson repeat- 
edly refers to the Whitley case, the core of the decision 
in fact relies on words used by the Second Circuit of 
the United States Court of Appeals in Johnson v. 
Glick.” In Johnson, the court said that “in determin- 
ing whether the constitutional line has been crossed, 
a court must look to such factors as the need for the 
application of force, the relationship between the need 
and the amount of force that was used, the extent of 
injury inflicted, and whether force was applied in a 
good faith effort to maintain or restore discipline or 
maliciously and sadistically for the very purpose of 
causing harm.” (emphasis supplied). True to its per- 
suasion in Whitley, the Court said in Hudson that 
whether the use of force be in a prison disturbance or 
in a lesser disruption, corrections officers need to keep 
a balance or restore discipline. This may require 
prison authorities to “act quickly and decisively,” in 
turn necessitating that prison administrators “be ac- 
corded wide-ranging deference in the adoption and 
execution of policies and practices that in their judg- 
ment are needed to preserve internal order and disci- 
pline and to maintain institutional security.”” 

Perhaps anticipating anxiety among prison guards 
who might fear that they can now be held liable for 


every use of force that results in any degree of injury, 
the Court stressed that not “every malevolent touch 
by a prison guard gives rise to a federal cause of 
action.”"* It quoted with approval a statement in John- 
son v. Glick, where the court said that “not every push 
or shove, even if it may later seem unnecessary in the 
peace of a judge’s chambers, violates a prisoner’s con- 
stitutional rights.””® Thus the Court soothes apprehen- 
sion among prison personnel with an assurance that 
not every injury under the Hudson test automatically 
leads to civil liability. 

What, then, is the type of force in prison that does 
not violate a constitutional right? If “serious injury” is 
not the test, how is a prison guard to know whether or 
not a violation has in fact occurred? The Court answers 
this question, albeit ambiguously, by saying that the 
eighth amendment “excludes from constitutional rec- 
ognition de minimis [trifle] uses of physical force, 
provided that such use of force is not of a sort that is 
‘repugnant to the conscience of mankind.”” Stated 
conversely, even a de minimis use of physical force can 
lead to a violation if such is “repugnant to the con- 
science of mankind.” What that phrase means is un- 
clear except that the Court in Hudson rejected the 
Fifth Circuit’s finding that the prisoner’s claim was 
untenable because his injuries were “minor,” saying 
instead that “the blows directed at Hudson, which 
caused bruises, swelling, loosened teeth, and a cracked 
dental plate, are not de minimis for Eighth Amend- 
ment purposes.” In the absence of clear guidelines 
(which may be impossible to formulate if they are to 
apply to most, if not all, excessive use of force cases), 
the determination of what constitutes a constitutional 
violation, except in extreme cases, will have to be 
resolved on a case-by-case basis. 

The Hudson case was decided on a 7-2 vote, with two 
concurrences and two justices dissenting. In concur- 
rence, Justice Stevens wrote that the less demanding 
standard of “unnecessary and wanton infliction of 
pain” should have been applied instead of the “mali- 
cious and sadistic” test.” Nonetheless, Stevens felt 
that what the prison guards did to the prisoner in this 
case resulted in the infliction of unnecessary and wan- 
ton pain. In another concurring opinion, Justice Black- 
mun said that he did not believe that the “malicious 
and sadistic” standard should be used in all allegations 
of excessive force, but that he was one with the Court 
in the opinion that the eighth amendment does not 
require a showing of “significant injury,” which was the 
essence of the majority opinion.” 

Justice Thomas penned a dissenting opinion, joined 
by Justice Scalia. In his first prison case since his 
appointment to the Court, Justice Thomas wrote the 
following lines which the news media quoted with an 
unrepressed “we told you so” tone. Said he: 
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In my view, a use of force that causes only insignificant harm to 
a prisoner may be immoral, it may be tortious, it may be criminal, 
and it may even be remediable under other provisions of the 
Federal Constitution, but it is not “cruel and unusual” punish- 
ment. 


Taken in isolation those words sound callous and 
grossly insensitive to prisoners, leading columnist 
William Raspberry to write, “Come on, Clarence—con- 
servative is one thing, but bizarre is another.”” With- 
out necessarily taking the cudgels for Justice Thomas, 
it must be said in his defense that his dissent, when 
read in full, does not support what appears to be an 
extremist view of prisoners’ rights, or the lack of it. 
Towards the end of his dissent Justice Thomas says: 

Abusive behavior by prison guards is deplorable conduct that 

properly evokes outrage and contempt. But does not mean that 

it is invariably unconstitutional. The Eighth Amendment is not, 
and should not be turned into a National Code of Prison Regula- 
tion. To reject the notion that the infliction of concededly “minor” 
injuries can be considered either “cruel” or “unusual” punishment 

...is not to say that it amounts to acceptable conduct. Rather, it 

is to recognize that primary responsibility for preventing and 

punishing such conduct rests not with the Federal Constitution 
but with the laws and regulations of the various States. 


The above quotation from the dissent more accu- 
rately bespeaks the totality of Justice Thomas’ view. 
To him, the remedy to the type of prisoners’ rights 
violation that occurred in Hudson does not lie with the 
Federal Government but with the states, a view 
hardly original with Thomas. This view is in accord 
with the philosophies of judicial restraint and preser- 
vation of states’ rights which were factors in Thomas’ 
appointment by a conservative President to the High 
Court. Thomas’ dissent is better understood in the 
context of his faithful adherence to the doctrine of stare 
decisis rather than to callous indifference to the plight 
of prisoners. In his words, the Court’s “expansion of 
the Cruel and Unusual Punishment Clause beyond all 
bounds of history and precedent is . . . yet another 
manifestation of the pervasive view that the Federal 
Constitution must address all ills in our society.” This 
view is consistent with judicial restraint to which 
court conservatives are prone to subscribe. 


The good news is that the Hudson decision has 
articulated a test for all excessive use of force cases in 
a prison setting; the bad news is that it fails to lay the 
issue to rest. The majority opinion categorically says 
that an injury caused by excessive physical force on a 
prisoner need not be “serious” to constitute cruel and 
unusual punishment, but it fails to provide a bright- 
line rule as to when and how that threshold is reached, 
except to say that under the facts of this case, such 
point was indeed reached. Neither does the decision 
address the issue of whether the acts committed by the 
prison guards may be unconstitutional as violative of 
other rights, such as the 14th amendment due process 
clause. The defendants in Hudson apparently con- 
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ceded that “if available state remedies were not con- 
stitutionally adequate, petitioner would have a claim 
under the Due Process Clause of the Fourteenth 
Amendment.” Justice Thomas, in his dissent, said: “I 
agree with respondents that this [referring to due 
process] is the appropriate, and appropriately limited, 
federal constitutional inquiry in this case.”” Moreover, 
the decision fails to settle the issue of whether or not 
an eighth amendment violation occurs if the conduct 
by the officers was “isolated and unauthorized,” as the 
State of Louisiana had claimed in Hudson.” The Court 
ducked that issue, saying that there was no need to 
decide that since the Court of Appeals left intact the 
magistrate’s finding that the violence involved in this 
case was “not an isolated assault.” In litigation par- 
lance, these issues were conveniently left by the court 
“for another day.” 


Hudson v. McMillian is significant not only for hav- 
ing set, at least for now, the standard for violating the 
eighth amendment in excessive use of force cases in 
prisons, but also because it provides a window as to 
how the current Court might address some future 
prison cases. Although a great majority of prison cases 
decided by the Court during the last decade may be 
classified as anti-prisoner (defined as decisions that 
either strengthen the authority of prison officials or 
where prisoners’ claims were denied), Hudson takes a 
route less traveled recently by the Court, making it 
less difficult for prisoners to obtain damages in Section 
1983 cases, hence reinforcing prisoners’ rights. Does 
this signal a change of heart by the Court? Hardly. As 
the saying goes, “one swallow does not a summer 
make.” Nonetheless, Hudson provides a glimmer of 
hope that, despite pervasive fears, the future may not 
be totally dismal for prisoners even under the present 
conservative Court. 
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Characteristics and Adjustment of Federal 
Inmates Enrolled in a Comprehensive 
Residential Drug Treatment Program 


By GLENN D. WALTERS, DIANE WHITAKER, SHELLA DIAL, 
PAMELA DAIRSOW, AND JAMES CIANCIULLI* 


PRESENT article is the second in a series 
of articles describing the development, imple- 
mentation, and outcome of a 500-hour compre- 

hensive residential drug program for Federal 
offenders (Walters, Heffron, Whitaker, & Dial, 1992). 
This program, known locally as the CHOICE pro- 
gram, was founded on the premise that criminality 
and drug abuse occur as a result of the choices an 
individual makes and the lifestyle which evolves as a 
means of supporting and justifying these life choices. 
The CHOICE program focuses on stimulating 
change in drug-involved offenders by encouraging re- 
sponsibility, cultivating decision-making capabilities, 
instructing participants in basic social/coping skills, 
challenging previously held thoughts, beliefs, and 
values, and assisting subjects in the realization of a 
healthy substitute for their past drug and criminal 
lifestyles. 


The CHOICE program is comprised of seven pro- 
gram components—Intake/Evaluation/Followup, 
Drug Education, Skills Development, Lifestyle Modi- 
fication, Wellness, Responsibility, and Individualized 
Counseling—and participants can normally accumu- 
late sufficient credit to graduate from the program 
within 40 weeks. The Intake/Evaluation/Followup 
component of the CHOICE program consists of an 
orientation (to include psychological and substance 
abuse testing), a 40-hour relapse prevention class, and 
a 20-hour prerelease program, while the Drug Educa- 
tion component embodies a 1-hour weekly update of 
topics ranging anywhere from new drugs of abuse, to 
AIDS, to the role of humor in recovery. 


The Skills Development and Lifestyle Modification 
components of the CHOICE program embody courses 
conceived for the purpose of providing participants 
with the requisite skills and information necessary to 


*Dr. Walters is clinical psychologist, Federal Correctional 
Institution-Schuylkill. Ms. Whitaker and Ms. Dial are both 
drug treatment specialists, Ms. Dairsow is CHOICE program 
secretary, and Mr. Cianciulli is drug education specialist, 
Federal Correctional Institution-Fairton. 


The opinions or assertions contained herein are the pri- 
vate views of the authors and should not be construed as 
official or as reflecting the views of the Department of Jus- 
tice or Federa! Bureau of Prisons. Correspondence concern- 
ing this article should be directed to Glenn D. Walters, 
Psychology Services, FCI-Schuylkill, P.O. Box 700, Miners- 
ville, PA 17954-0700. 


function crime- and drug-free in the community. The 
Skills Development component encompasses manda- 
tory classes in problem-solving, emotions manage- 
ment, empathy/social communication skills, 
negotiation skills, values clarification, reality-based 
creative thinking, critical reasoning, goal-setting, and 
life/survival skills. In addition, elective courses in 
stress management, rational behavior therapy, trans- 
actional analysis, assertiveness training, and family 
issues are offered. The Lifestyle Modification compo- 
nent of the CHOICE program consists of an introduc- 
tory class in lifestyle issues and advanced classes on 
the drug and criminal lifestyles. 


The CHOICE program adopts the philosophy that 
responsibility and physical health are integral to the 
construction of a productive and successful noncrimi- 
naYnondrug lifestyle. For this reason program com- 
ponents in responsibility and wellness are included in 
the CHOICE program package. Participants can earn 
program credit by engaging in various responsibility- 
engendering activities such as assisting with the 
teaching of a class, receiving good work evaluations, 
and attending Alcoholics Anonymous/Narcotics 
Anonymous on a regular basis. On the wellness side 
of the equation, participants must successfully com- 
plete 25 hours of wellness training and attend at least 
five 4-hour wellness workshops held each month on 
such topics as nutrition, weight control, and dental 
hygiene. The seventh and final component incorpo- 
rates individual or small group counseling conducted 
with a participant’s assigned drug abuse treatment 
specialist. 


The CHOICE program provides for a new approach 
to substance abuse treatment with an emphasis on 
teaching drug-abusing offenders the skills necessary 
to more efficiently manage their lives and rejection of 
the viewpoint that criminality and drug abuse are 
symptoms of an underlying disease over which the 
individual has no control. The central question at this 
point in time is whether a program founded on 
CHOICE principles is capable of achieving the stated 
goal of providing drug-abusing inmates with the skills 
and abilities necessary to allow them to deal more 
effectively and responsibly with life. While this ques- 
tion requires a long-term followup of CHOICE pro- 
gram graduates, an intermediate step is to examine 
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the characteristics and in-program adjustment of 
CHOICE program participants as a means of ascer- 
taining whether the program is attracting inmates 
with problems in both the criminality and drug abuse 
areas and whether these subjects are learning to deal 
with their problems more effectively while enrolled in 
the program. This, then, will be the focus of the 
present article. 


Characteristics of CHOICE Program 
Participants 


The demographic characteristics of 132 inmates en- 
rolled in the CHOICE program between March 1991 
and February 1992 are outlined in table 1. As table 1 
illustrates, the “average” CHOICE inmate was ap- 
proximately 34 years of age, with 12 years of educa- 
tion, of average intellectual ability, of minority 
racial/ethnic status, and serving a 10-year sentence 
for a drug-related offense. For the purposes of further 
analysis this sample was broken down into three pri- 
mary components: graduates (N= 15), current enrol- 
lees (N= 100), and subjects whose participation in the 
program had been terminated because of transfer, 
release, or failure to abide by the rules of the program 


TABLE 1. DEMOGRAPHIC CHARACTERISTICS OF 132 CHOICE PROGRAM PARTICIPANTS 


N % 
Age 132 
Education 132 
Race 
White 34 25.8% 
Black 69 52.3% 
Hispanic 28 21.2% 
Other 1 0.8% 
Marital Status 
Single 61 46.2% 
Married 44 33.3% 
Divorced 24 18.2% 
Widowed 3 2.3% 
Offense 
Violent 6 4.5% 
Robbery 23 17.4% 
Property 5 3.8% 
Drug 88 66.7% 
Other 10 7.6% 
Sentence 132 


Shipley IQ 130 


(N= 17). Statistical analysis of the demographic re- 
sults for these three groups failed to reveal any signifi- 
cant differences except on marital status where 
graduates were less likely to have been single (83 
percent) than either current enrollees (46 percent) or 
program terminators (59 percent). 


Lifestyle Status of CHOICE Program 
Participants 


The criminal and drug lifestyle status of CHOICE 
program participants was assessed by means of the 
Lifestyle Criminality Screening Form (LCSF) and 
Drug Lifestyle Screening Interview (DLSI), respec- 
tively. The LCSF (Walters, White, & Denney, 1991) is 
a 14-item chart audit form designed to assess the four 
primary behavioral characteristics of lifestyle crimi- 
nality—irresponsibility, self-indulgence, interper- 
sonal intrusiveness, and social rule breaking— 
through a review of the subject’s presentence investi- 
gation (PSI) report. The Irresponsibility section of the 
LCSF inquires as to whether the subject dropped out 
of high school prior to completing the 12th grade, has 
ever been cited for failure to pay child support, or has 
ever been fired or quit a job without warning. The 


Mean sD Range 
33.70 8.10 20-59 
11.75 1.90 6-18 

9.76 11.92 1-99 
104.48 5.54 77-126 
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Self-Indulgence section of the LCSF is comprised of 
items which assess a subject’s past use of substances, 
marital history, and display of tattoos. The Interper- 
sonal Intrusiveness section of the LCSF concerns itself 
with the intrusiveness (infringing on the rights and 
personal space of others) of the instant offense, the 
intrusiveness of past criminality, and physical abuse 
directed at significant others. The Social Rule Break- 
ing section of the LCSF measures the number of prior 
arrests, the age at first arrest, and the presence of any 
past school disciplinary problems. LCSF results for 
the 132 CHOICE program participants are outlined in 
table 2. 
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Like the LCSF, the Drug Lifestyle Screening Inter- 
view (DLSI) is divided into four sections (Walters, 
1992). The Irresponsibility/Pseudoresponsibility sec- 
tion of the DLSI asks whether individuals dropped out 
of school prior to completing the 12th grade, were ever 
fired from a job or quit a job without warning, ever 
encountered problems as a result of not paying their 
bills, ever been cited for failure to pay child support, 
or regularly neglected the psychological or emotional 
needs of loved ones. The Stress-Coping Imbalance 
section of the DLSI assesses a subject’s level of subjec- 
tive distress prior to becoming involved with drugs 
(antecedent stress) and again after 6 months of regu- 


TABLE 2. LIFESTYLE CRIMINALITY SCREENING FORM SCORES FOR 132 CHOICE PROGRAM PARTICIPANTS 


% 
I. Irresponsibility 
A. Nonsupport of Child (1) 
B. School Drop-Out (1) 
C. Longest Job Held 
<6 months (2) 
> 6 mo but < 2 yrs (1) 
2 2 years (0) 
D. Fired/Quit Job 
two or more times (2) 
one time (1) 
none reported (0) 
II. Self-Indulgence 
A. Drug Abuse History (2) 
B. Marital Background 
> 2 divorces (2) 


1 divorce/unmarried 
with child (1) 


undivorced/single, 
no children (0) 


C. Tattoos’ 
extensive (2) 
isolated (1) 
none (0) 


III. Interpersonal 
Intrusiveness 


A. Intrusive Instant 
Offense (1) 


B. Prior Intrusive Offenses 
three or more (2) 


Mean SD Range 


2.14 1.30 0-5 


% 
1% 
1% 
5% 
4% 
. 2.83 1.13 0-6 
| 5% 
8% 
19.2% 
62 47.0% 
18 13.6% 
14 10.6% 
100 75.8% | 
182 141 146 05 
a 23.5% 
40 30.3% 
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TABLE 2—(Continued) 
N % Mean sD Range 
one or two (1) 35 26.5% 
none (0) 57 43.2% 
C. Use of Weapon During 
Instant Offense (1) 30 22.7% 
D. Physical Abuse of 
Significant Others (1) 9 6.8% 
IV. Social Rule Breaking 132 - 1.88 1.43 0-5 
A. Prior Arrests 
five or more (2) 63 47.7% 
two to four (1) 34 25.8% 
one or none (0) 35 26.5% 
B. Age at First Arrest 
< 14 (2) 10 7.6% 
> 14 but < 19 (1) 42 31.8% 
> 19 (0) 80 60.6% 
C. School Disciplinary 
Problems (1) 26 19.7% 
LCSF Total Score 132 - 8.21 3.59 0-17 


NOTE: The italicized number in parentheses following each item is the value assigned by the LCSF for a positive outcome on this 


particular item. 


lany tattoo on a black subject results in a score of two on this item. 


lar drug usage (subsequent stress), compares the two 
stress levels, and inquires into a subject’s habitual 
manner of dealing with stress. The Interpersonal 
Triviality section of the DLSI considers the subject’s 
sphere of friends (drug-using versus non drug-using), 
inclination for drug-based rituals, and propensity to 
engage in frivolous (empty, meaningless) conversa- 
tions. The Social Rule Breaking/Bending section of the 
DLSI is comprised of 10 items, half of which measure 
social rule breaking and half of which assess social 
rule bending (see table 3). The total score on this 
section is calculated by summing the total number of 
positive items and then dividing this figure by two. 
The drug lifestyle patterns of 114 CHOICE partici- 
pants for whom DLSI results were available can be 
found in table 3. 

Research has established that scores of 10 or higher 
on the LCSF and DLSI are strongly correlated with 
serious patterns of criminal conduct and drug abuse, 
respectively (Walters, 1992; Walters & Chlumsky, 
1992; Walters et al., 1991). However, scores slightly 


below this level may also signal the presence of signifi- 
cant problems with either crime or drugs. For this 
reason, scores between 7 and 9 on either the LCSF or 
DLSI are said to reflect possible lifestyle criminal- 
ity/drug abuse, while scores above 9 are said to be 
indicative of probable lifestyle criminality/drug abuse. 
As the results from table 4 demonstrate, approxi- 
mately one-third of the CHOICE sample fell into the 
probable lifestyle criminality group, while nearly two- 
thirds of the 114 subjects for whom DLSI data were 
available fell into the probable lifestyle drug abuse 
group. Though these differences may signify greater 
drug than criminal lifestyle involvement on the part 
of CHOICE program participants, it should be kept in 
mind that the LCSF and DLSI rely on divergent meth- 
odologies and so the interview format of the DLSI may 
allow for a more complete analysis of the primary 
behavioral characteristics than the LCSF which must 
rely on the completeness of the PSI report. The figures 
displayed in the final column of table 4 indicate that 
73 percent of the sample scored out as probable life- 
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TABLE 3. DRUG LIFESTYLE SCREENING INTERVIEW SCORES FOR 114 CHOICE PROGRAM PARTICIPANTS 


N Mean sD Range 
I. Irresponsibility/ 
Pseudoresponsibility 
A. School Drop-Out (1) 
B. Fired or Quit Job (1) 
C. Failure to Pay Bills (1) 


D. Failure to Pay Child 
Support (1) 


E. Neglect Psychological 
Needs of Loved Ones (1) 


II. Stress-Coping Imbalance 

A. Antecedent Stress (1) 

B. Subsequent Stress (1) 

C. Increase in Stress (1) 

D. Manner of Coping 
with drugs (2) 
other escapism (1) 
constructive (0) 


III. Interpersonal 
Triviality 


A. Drug-User Contacts (1) 
B. Shift in Contacts (1) 
C. Ritualization 

high (2) 

moderate (1) 

low (0) 


D. Frivolous 
Communications (1) 


IV. Social Rule Breaking/ 
Bending 


A. Panhandling (SRBe-1) 
B. Burglary (SRBr-1) 


C. Lying to Family 
Members (SRBe-1) 


D. Selling Drugs (SRBr-1) 


E. School Suspensions/ 
Expulsions (SRBr-1) 


F. Acting as a Go-Between 
in Drug Deal (SRBe-1) 


52 
15 13.2% 
114 ‘ 3.11 1.40 0-5 
67 58.8% 
61 53.5% 
52 45.6% 
73 64.0% 
29 25.4% 
12 10.5% 
114 2.96 1.28 0-5 
100 87.7% 
40 35.1% 
37 32.5% 
48 42.1% 
29 25.4% 
67.5% 
14 2.20 1.16 os 
31 27.2% | 
49 13.0% 
96 84.2% 
| 
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TABLE 3—({Continued) 
N % ean sD Range 

G. Writing Bad Checks (SRBe-1) 15 13.2% 
H. Stealing Money from 

Mother/Father (SRBr-1) 30 26.3% 
I. Social Rule Breaking 

Before Age 16 (SRBr-1) 45 39.5% 
J. Social Rule Bending 

Before Age 16 (SRBe-1) 49 43.0% 

DLSI Total Score 114 - 10.43 3.40 1-18 


item. 


style criminals and/or drug abusers, while 94 percent 
of the sample attained a score of at least a 7 on either 
the LCSF or DLSI, symbolizing possible/probable life- 
style criminality and/or drug abuse. Such findings 
denote that the vast majority of CHOICE participants 
included in the present sample were appropriate for 
placement in a program like CHOICE. 


Disciplinary Adjustment of CHOICE Program 
Participants 


Since research has shown that both age (Flanagan, 
1983) and race (Hewitt, Poole, & Regoli, 1984) corre- 
late with measures of institution-based disciplinary 
adjustment, the 132 CHOICE program participants 
were matched with 132 nonparticipants from the same 
general inmate population on age, race, and time 
period to determine whether CHOICE participants 
were any less likely to encounter disciplinary prob- 
lems over the course of their involvement in the pro- 
gram (mean time period= 7.2 months) than matched 
controls. The prevalence and incidence of disciplinary 


NOTE: The italicized number in parentheses following each item is the value assigned by the DLSI for a positive outcome on this particular 


reports received by CHOICE and control subjects are 
listed in table 5. A t-test for correlated groups revealed 
a significant difference between CHOICE and control 
subjects in terms of the incidence of disciplinary mal- 
adjustment, t (131)= 2.40, p < .05. The McNemar 
nonparametric test for two related samples revealed a 
difference in the prevalence of disciplinary infraction 
which approached statistical significance, x’ (1)= 3.69, 
p=.05. The primary limitation of this analysis is that 
it fails to account for possible initial differences in 
motivation between CHOICE and control inmates as 
an explanation for the observed outcome (i.e., 
CHOICE participants may have been more motivated 
to enroll in a drug program as well as stay out of 
trouble than control subjects). 


Further Issues 


Now that the CHOICE program has been in opera- 
tion one full year several issues have surfaced with 
implications for the program’s continued growth and 


TABLE 4. POSSIBLE AND PROBABLE DIAGNOSES OF LIFESTYLE CRIMINALITY AND DRUG ABUSE 


Diagnostic LCSF 
Scores Categories (N= 132) 

0-6 No Drug/Criminal 

Lifestyle 48(36.4%) 
7-9 Possible Drug/ 

Criminal Lifestyle 38(28.8%) 
10+ Probable Drug/ 

Criminal Lifestyle 46(34.8%) 


DLSI LCSF/DLSI’ 
(N= 114) (N= 114) 
13(11.4%) 7(6.1%) 
29(25.4%) 24(21.1%) 
72(63.2%) 83(72.8%) 


1Combined category in which higher of two scores (LCSF or DLSI) is considered. 


NOTE: First number is the frequency, and second number (in parentheses) is the percent. 
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TABLE 5. PREVALENCE AND INCIDENCE OF DISCIPLINARY REPORTS FOR 132 CHOICE 
PROGRAM PARTICIPANTS AND 1382 MATCHED CONTROLS 


Prevalence of Disciplinary 
Infraction (Frequency) 


Incidence of Disciplinary 
Infraction (Rate) 


future success. Staffing is one such issue. The 
CHOICE program demands a great deal from its per- 
sonnel owing to the fact that staff, in addition to being 
thoroughly familiar with four or five classes, must be 
reasonably conversant with all 15 classes offered as 
part of the CHOICE curriculum because they never 
know when they may be called upon to replace a staff 
member who is ill, unavailable, or absent. The amount 
and variety of work required of staff may seem over- 
whelming at times and this lends itself to potential job 
“burnout.” In order to guard against this possibility, 
consideration needs to be given to increasing the staff- 
ing guidelines of programs like CHOICE, while at the 
same time providing existing staff with incentives for 
continued productivity. 

A related concern is that programs along the lines 
of CHOICE require a great deal of support from the 
prison administration to remain viable. Although the 
CHOICE program has enjoyed a maximal level of 
support from the administration at FCI-Fairton, this 
may not be the case in all institutions or in all prison 
systems. In fact, there have been instances in the past 
where certain programs were sabotaged before they 
ever had a realistic chance for success due to a lack of 
support from either the administration or line staff 
(Kassebaum, Ward, & Wilner, 1971; Zivan, 1966). For 
this reason, the continued support of both administra- 
tive and line staff is vital to the health of programs like 
CHOICE, for without such support any program, no 
matter how relevant or comprehensive, will surely 
fail. 

Recruitment and retention are other matters which 
demand further attention. Initially the CHOICE pro- 
gram was receiving approximately 90 percent of its 
referrals from outside sources (i.e., other Federal in- 
stitutions) and only 10 percent of its referrals from 
inside FCI-Fairton. Within 6 months, however, the 
situation had been transposed to where the vast ma- 
jority of new enrollees were inmates who had referred 
themselves from the general inmate population at 
FCI-Fairton. This illustrates the importance of provid- 
ing a program which is viewed by participants as 
meaningful and valid since these individuals were the 
ones generating interest in the program among the 
general inmate population. Not only has the CHOICE 
program experienced a high rate of retention during 


CHOICE Program 
Participants 


Matched 
Controls 


0.17 0.26 


0.22 0.49 


its first year of operation (annual drop-out rate= 2.2 
percent), but participants have become its primary 
source of new referrals. Considering both forms of 
recruitment, it should be noted that outside recruit- 
ment is enhanced by providing useful and accurate 
information to outside referral sources, while in-house 
recruitment is the natural consequence of offering a 
program which is viewed by participants as practical, 
valuable, and worthwhile. 

No matter how good a program is, internal recruit- 
ment will be a problem if the program has a negative 
image in the eyes of general population inmates. In- 
itially there were significant levels of misinformation 
about the CHOICE program and its participants on 
the part of both the general inmate population and 
some staff. Education and the provision of more accu- 
rate information helped alleviate many of these prob- 
lems, but the behavior of inmates enrolled in the 
program was probably the single most important fac- 
tor in preventing a build-up of negative opinion about 
the program from the general inmate population and 
line staff. As attested to by the inmate profiles found 
in tables 1 through 3, CHOICE participants were older 
and in many cases, more criminally sophisticated than 
the average inmate at FCI-Fairton. The role model 
status of many CHOICE participants therefore served 
to establish increased program credibility in the minds 
of general population inmates, while the good institu- 
tional adjustment of the majority of program partici- 
pants (see section on disciplinary adjustment) 
convinced many line staff of the value of the program. 
Obviously, there continue to be problems with pro- 
gram self-image even up to the present time, but they 
have been greatly reduced in relation to the problems 
initially encountered. 


A final issue requiring our attention at this juncture 
concerns the manner in which the program is received 
by certain segments of the general public. We have 
already seen how indispensable staff support and pro- 
gram reputation are important to the continued suc- 
cess of programs like CHOICE. However, our 
discussion would be incomplete if we were to ignore 
the issue of public relations. The CHOICE program, 
though it holds to a cognitive-behavioral/lifestyle phi- 
losophy of intervention, is founded on the principle of 
providing participants with as much information as 
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possible and the skills by which they might evaluate 
this information. This, of course, requires input from 
persons outside the program as part of the weekly 
Drug Update Series or monthly Wellness Workshops. 
Attempts to foster a working alliance with governmen- 
tal and bureaucratic policy-makers can be important 
to the extent that these individuals provide the funds 
which keep initiatives like the CHOICE program 
afloat. The development of a positive public image is 
therefore just as relevant to the formation of a viable 
program of prison-based drug programming as insti- 
tutional staff support and program reputation. 


Conclusion 


This article has shown that the CHOICE program 
has attracted over 100 inmates in just 1 year of opera- 
tion and that these individuals are, for the most part, 
appropriate for inclusion in a program like CHOICE 
by virtue of a past history of serious criminality and/or 
drug abuse. There are also indications that the disci- 
plinary adjustment of active CHOICE program par- 
ticipants was superior to that of a group of matched 
controls sampled from the same general population of 
inmates. We must wait, however, to answer the more 
pertinent question of whether the post-program insti- 
tutional and community adjustment of CHOICE pro- 
gram participants is superior to that of a comparable 
group of inmates who have never been enrolled in an 
institution-based comprehensive drug treatment pro- 
gram. As those of us involved in development of the 


CHOICE program have come to learn, we have only 
begun to scratch the surface when it comes to under- 
standing what works with drug-abusing criminal of- 
fenders, but initial indications suggest that the 
CHOICE program may have something to offer in this 
regard and that the founding principles of choice, 
responsibility, cognitive/life skills, and lifestyle are 
central to the program’s potential success. 


REFERENCES 


Flanagan, T. J. (1983). Correlates of institutional misconduct 
among state prisoners: A research note. Criminology, 21, 29-39. 

Hewitt, J. D., Poole, E. D., & Regoli, R. M. (1984). Self-reported 
and observed rule-breaking in prison: A look at disciplinary 
response. American Journal of Sociology, 90, 437-447. 

Kassebaum, G., Ward, D. A., & Wilner, D. M. (1971). Prison 
treatment and parole survival: An empirical assessment. New 
York: John Wiley. 

Walters, G. D. (1992). Discriminating between high and low volume 
substance abusers by means of the Drug Lifestyle Screening 
Interview. Manuscript submitted for publication. 

Walters, G.D., & Chlumsky, M.L. (1992). The Lifestyle Criminality 
Screening Form and antisocial personality disorder: Predicting 
release outcome in a state prison sample. Behavioral Sciences 
& the Law, 10. 

Walters, G. D., Heffron, M., Whitaker, D., & Dial, S. (1992). The 
CHOICE program: A comprehensive residential treatment pro- 
gram for drug-involved federal offenders. International Journal 
of Offender Therapy and Comparative Criminology, 36. 

Walters, G.D., White, T.W., & Denney, D. (1991). The Lifestyle 
Criminality Screening Form: Preliminary data. Criminal Jus- 
tice and Behavior, 18, 406-418. 

Zivan, M. (1966). Youth in trouble: A vocational approach. Dobbs 
Ferry, NY: Children’s Village. 


“+ 
foo, 


The State of Jails in America 


By MIcHAEL T. CHARLES, SESHA KETHINENI, AND 
JEFFREY L. THOMPSON* 


Iniroduction 


JAIL has been called the most important 
part of the American correctional system 
(Mattick, 1974). It is the element of the correc- 

tional process that touches more lives than any other 
single correctional system or program. In fact, it is 
estimated that over 20 million admissions and re- 
leases occurred during the 12-month period ending 
June 1, 1990 (Bureau of Justice Statistics, 1990). In 
addition, to holding adults, many jails are used as a 
detention facility for juveniles (Rush, 1986). 

Interestingly, while jails may be the most important 
part of our correctional system, they have suffered 
greatly from neglect, insufficient funding, and poor 
management over the years. Since the opening of this 
country’s first jail, the Walnut Street Jail in Philadel- 
phia in 1773, America has been struggling with the 
problems of jail design, overcrowding, security issues, 
poor living conditions, and other management con- 
cerns. As Goldfarb (1975, p. 11) has stated, “it is a 
system with . .. no coherent architectural history or 
social planning ....” Our jails have been called the 
“ultimate ghetto” of the criminal justice system, “hu- 
man warehouses,” “brutal,” “filthy,” “cesspools of 
crime,” and any number of other shocking and dis- 
graceful terms depicting the worst of humanity 
(McGee, 1975, pp. 5-6). 

Although there have been many attempts in recent 
years to improve the condition of jails, many jails are 
still old and plagued with inadequate security, space, 
and environmental problems. In order to address the 
issues facing jails today, it is necessary that we main- 
tain an updated data set which can be used to facilitate 
improvements in jail conditions and help counties 
avoid costly litigations. 


The purpose of this exploratory research project was 
to determine the state of jail facilities in counties with 
a population of over 50,000 in 1991. To achieve this 
objective, a survey was developed that included ques- 
tions related to such issues as facility age and rated 
capacity; problems concerning space, jail population, 
renovation, security, environmental conditions, pend- 
ing litigations, court orders, and juvenile detention 
facilities; and the importance of having experts in the 
planning and design of jail facilities. The results of the 


*Dr. Charles is director, Police Training Institute, Univer- 
sity of Illinois. Dr. Kethineni is assistant professor, Depart- 
ment of Criminal Justice Sciences, Illinois State University. 
Mr. Thompson is deputy sheriff, McLean County Sheriff’s 
Department, Bloomington, Illinois. This project was made 
possible through funding from Sverdrup. 
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survey provide insight into the condition of jails today 
and provide an important resource of information for 
officials to consider as they plan “next generation” 
jails. 


Literature Review 


As early as 1870, jails in the United States were 
operated under unfit conditions. For example, refer- 
ring to the Adams County Jail in Illinois, built in 1837, 
the Board of State Commissioners stated, “[i]t is diffi- 
cult to imagine any place more unfit to confine human 
beings than this jail, dark, damp, and extremely filthy” 
(Reports Made to the General Assembly of Illinois, 
1871, p. 117). Changes in jail conditions since that 
time have been slow in coming. In fact, in 1970, 56.2 
percent of 3,319 jail facilities surveyed were over 25 
years old (Friel, 1972). Some of the Nation’s jails 
currently in use were built more than 100 years ago 
(Lucas, 1978). 


Overcrowding 


In 1970, the jail census figures indicated that the 
populations of 205 of the Nation’s jails had exceeded 
the design capacity of the facility (Friel, 1972). This 
problem was noted to be more serious in metropolitan 
jails than in their rural counterparts (Caldwell, 1986). 
The jail population figures in some instances showed 
overcrowding by as much as 88 percent over capacity 
in 1970 (Friel, 1972). In Cook County Jail in Illinois in 
1975, 5,000 inmates were housed in facilities designed 
for 3,500. Dade County Jail in Florida housed 900 
prisoners though it was designed to hold only 600. In 
1975, the Cuyahoga County Jail in Cleveland, built for 
350 people, housed 550 inmates (America’s Jails, 
1975). 

From 1983 to 1989, there was a 76.9 percent in- 
crease in the Nation’s total jail population. The aver- 
age daily population in 1990 was 408,075, an increase 
of 5.5 percent from 1989. Although the overcrowding 
in jails in 1990 was slightly lower than in 1989, overall, 
jails were still beyond their rated capacity by an aver- 
age of 104 percent (Bureau of Justice Statistics, 1990). 
Not only were jails overcrowded, but they were also 
found to be understaffed, to have environments con- 
ducive to suicide and homosexual attacks, and to be 
breeding grounds for riots (America’s Jails, 1975). 


Jail Facilities 
There were fewer jails in 1978 (N=3,493) than in 
1972 (N=3,921) (LEAA Survey, 1979). Between 1976 


and 1986, the total number of jails again decreased, by 
583. However, most of these losses occurred with small 
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jails. During the same period, there was an 8 percent 
increase in the construction of medium-size jails and 
a 4 percent increase in large jails, representing a total 
of approximately 500 new jails. In spite of this increase 
in construction, crowding has continued to be a prob- 
lem in jails of all sizes (Caldwell, 1986). There are 
different explanations for overcrowding (Marsh & 
Marsh, 1990), but little is actually understood regard- 
ing this phenomenon at present. According to Marsh 
and Marsh (1990, p. 168) 

... jail overcrowding is the result of indiscriminate, uncontrolled 

entry of persons into local facilities, not an increased crime rate, 


tougher laws and sentences, better law enforcement, or economic 
hard times. 


Jail Standards 


Although the need for facilities to meet established 
standards was emphasized as early as 1870, in 1976, 
enforcement of standards for jails was still almost 
nonexistent in all of the 50 states. The Illinois Depart- 
ment of Corrections reported in 1975 that fully one- 
third of its city and county jails were either 
substandard, or in minimal compliance with the 
state’s regulations. Of the 268 city lockups surveyed 
in Illinois in 1975, only 37 were found to be in satis- 
factory condition. It was also noted in the report that 
many jails in Illinois had to be closed because of their 
deteriorating condition. In Washington State, 90 per- 
cent of the jails were considered below minimum 
standard in 1975, and in Mississippi, most jails were 
reported to be in a state of deterioration during the 
same period. In Georgia, it was reported that many 
jails were not following state standards; likewise, in 
Texas, only 10 out of all jails in the state met the state 
standards (America’s Jails, 1975). 

As a result of these problems, many jails were shut 
down from 1973 through 1975. For example, in Cali- 
fornia, 50 local jails that did not meet the minimum 
established standards were closed. Twenty local jails 
in South Carolina were also closed, and North Caro- 
lina closed four jails after failure to meet the standards 
during the same period (America’s Jails, 1975). 

In 1979, the American Correctional Association, the 
American Bar Association, the American Public 
Health Association, and the American Medical Asso- 
ciation jointly prepared and published the principle 
set of detention and corrections standards that are 
used today in the United States. In addition to these 
standards, the U.S. Department of Justice issued a 
draft containing Federal correctional standards. In 
part, this draft of Federal standards was based on case 
law. The Federal standards seek to fulfill three pri- 
mary goals in local detention facilities: (1) protection 
of the public by incarcerating those individuals that 
present a danger to the community; (2) effective and 
humane management of inmates; and (3) provision of 


the services necessary to maintain the social, physical, 
and emotional health of inmates (Folse, 1979, p. 21). 

By 1985, 32 states had adopted standards, and 25 of 
those states had incorporated enforcement legislation 
with these standards. During the same period, the 
Commission on Accreditation of Corrections was cre- 
ated. The Commission put in place written national 
jail standards and also implemented an accreditation 
process. In addition, other factors began to play an 
important role in the operation of jails. They included 
the establishment of the National Institute of Correc- 
tions (NIC), the opening of the NIC Information Cen- 
ter and the jail center in Boulder, Colorado, the 
Academy of Corrections, improved jail training for 
correctional staff, and an increased number of publi- 
cations on jails (Caldwell, 1986). Each of these efforts 
was designed to improve the condition of jails through- 
out the country. 

Litigation 

The number of litigations by inmates against prison 
administrators has increased over the years as part of 
an effort to combat substandard jail conditions. Many 
lawsuits have been filed by inmates under the Civil 
Rights Act of 1964, alleging violations of the eighth 
amendment prohibition against cruel and unusual 
punishment. The U.S. Department of Justice, in moni- 
toring jail conditions around the country, frequently 
initiated legal proceedings on its own. In some in- 
stances, the Department joined as a plaintiff on suits 
brought by other parties. In one case, the State of 
Alabama was accused of operating 232 substandard 
jails (America’s Jails, 1975). In another case, commu- 
nity and civil rights groups filed 12 lawsuits against 
Cook County officials in Illinois for poor jail conditions. 
In Houston, legal action was taken by the American 
Civil Liberties Union to improve understaffed and 
overcrowded local jails (America’s Jails, 1975). 

In 1977, 361 local jails around the country were 
involved in some form of litigation (Caldwell, 1986). In 
1982, Kerle and Ford surveyed 2,664 jails in the coun- 
try. Of those 2,664 surveyed, 529 said that they were 
parties to pending lawsuits, and 285 indicated that 
they were currently under court order for overcrowd- 
ing, poor sanitation conditions, fire hazards, medical 
or other violations. In a state-wide study in Alabama, 
officials found that 

[t]hese facilities, characterized by atrophying and unsanitary 

structures ... are a sad commentary on our treatment not only 


of those persons convicted of crimes, but also of those presumed 
to be innocent while awaiting trial (America’s Jails, 1975, p. 58). 


The Jail Crisis 
In 1977, the National Association of Counties 


(NACO) recognized the problem encountered in jails 
throughout the United States. The executive director 
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of NACO found that courts throughout the country 
were ordering jails to be upgraded or closed (Solutions 
to Jails, 1977). The NACO Research Foundation, in 
cooperation with 30 other organizations, sponsored 
the first National Assembly on the Jail Crisis. It in- 
vited more than 450 criminal justice experts to exam- 
ine problems of overcrowded jails. It was the first time 
that a conference on the growing jail crisis was organ- 
ized. One of the conference participants, Milton G. 
Rector, said “[t]he jail crisis is an integral part of the 
total crisis in the criminal justice system” (The Bureau 
of National Affairs, 1977, p. 21). He further stated that 
jails do not receive the attention or funding needed to 
function properly, yet they deal with the greatest num- 
ber of people in the criminal justice system, second 
only to the police. 


Juvenile Detention 


In 1974, the Juvenile Justice and Delinquency Pre- 
vention Act (JJDPA) was passed by Congress in an 
effort to persuade state and local governments to keep 
juveniles out of adult jails. The Act, however, only 
provided for sight and sound separation of juveniles 
from adults in adult facilities. It became clear shortly 
after the enactment of the JJDPA that separation of 
juveniles from adults in the same institution was not 
working. This has been evidenced by the fact that law 
enforcement officers and local and state officials have 
been successfully sued for such tragic incidents as 
juvenile rape, suicides, assaults, and abuse of youths 
in adult jails (Dale, 1991). 

Responsible agencies such as the National Associa- 
tion of Counties, the National Sheriffs Association, 
and the American Correctional Association urge states 
to keep juveniles out of adult jails (Huskey, 1990). In 
1980, Congress amended the JJDPA to prohibit the 
confinement of juveniles in adult jails in those states 
receiving funds under this Act. Ten years later, we still 
find many juveniles in adult county detention facili- 
ties. Numerous exceptions contained within the Act 
have allowed states to continue the incarceration of 
juveniles in adult facilities (Dale, 1991). In 1988, there 
were 1,676 juveniles incarcerated in adult jails 
throughout the United States (U.S. Department of 
Justice, 1990). While states such as Kentucky, Kansas, 
and Illinois have implemented programs to remove 
juveniles from their adult jails, this problem remains 
a major concern. Much more needs to be done to 
address this concern. 


Methodology 


In an effort to determine the state of jails in the 
United States today, researchers at Illinois State Uni- 
versity conducted a national jail facilities survey in 
early 1991. The surveys were mailed to all jails in 
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counties with a population of 50,000 or more. The 
sample of 623 jail facilities was selected from the 
American Correctional Association’s National Jail 
and Adult Detention Directory (1990). Selected find- 
ings from the study are reported below. 

Two separate mailings were sent out in an effort to 
maximize the response rate. The followup mailing was 
delivered approximately 4 weeks after the first survey 
was mailed. The procedure resulted in 308 (49.4 per- 
cent) completed surveys. Thus, the findings represent 
only 308 jail facilities. It must also be remembered 
that the survey included only those jails in counties 
having a population of 50,000 or more. The state of jail 
facilities in smaller counties was not addressed in the 
study. The condition of these jail facilities will be 
reviewed in a future research endeavor. 


Study Findings 


The jail facilities surveyed were built from 1817 to 
1991. Of the 308 respondents, 86 reported that their 
facility was between 25 and 100 years old. Twelve 
reported that their jail was over 100 years old. In those 
counties responding to the survey, 207 jail facilities 
had been built since 1967. Of the 207 facilities built in 
that 25-year period, 127 (61.4 percent) had been con- 
structed since 1980. The remaining three did not an- 
swer this question. In addition, of the 308 respondents, 
153 (49.7 percent) reported that their facility had been 
renovated in the past 25 years. This trend in increased 
construction appears to be the result of the aging of 
our Nation’s jails and of continued overcrowding in 
these facilities. 

Evidence indicating the need for changes in archi- 
tectural design can be seen when looking at renova- 
tions that have taken place in the last 25 years. As 
previously stated, of the 308 jails surveyed, 153 were 
renovated since 1966. Over 130 (80 percent) of those 
facilities were renovated since 1980. In the last 11 
years, because of overcrowding, deterioration, and 
court orders, many counties have been forced to reno- 
vate their detention facilities. Findings indicate that 
this trend will continue into the future. It is of interest 
to note that 294 (95.5 percent) of 302 respondents 
reported that it was important to have experts in jail 
facilities planning and design, so that costly architec- 
tural design errors could be avoided. Respondents 
were asked if they anticipated the need for a new or 
expanded facility in the next 5 years. Of those 292 
responding, 237 (81.1 percent) indicated that a new or 
expanded facility would be needed within the next 5 
years. 


Rated Capacity 


The rated capacity of the 308 surveyed jails ranged 
from 15 to 2,831 inmates. The results showed that 94 
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out of 198 respondents reported overcrowding. One 
county in North Carolina and one in Maine reported 
the lowest rate of overcrowding, with each reporting 
two inmates over their rated capacity. Within the 
following states, at least one county reported over- 
crowding in excess of 200 inmates in its local facility: 
Arizona, California, Florida, Georgia, New Jersey, 
Ohio, Pennsylvania, Wisconsin, and Texas. One 
county facility in Texas reported overcrowding in ex- 
cess of 1,600 inmates. 


Jail Facility Concerns 


Concerns voiced by respondents regarding their cur- 
rent facility fell into five separate categories: space 
inadequacies (personnel work space, shared depart- 
mental space, cell space, and recreational space); in- 
adequate security (separation of inmates from the 
general public, restrictive and secure circulation sys- 
tems, and security equipment and personnel); poor 
environmental conditions (lighting, acoustics, heat- 
ing, and cooling); trouble transporting people and ma- 
terial (elevators, escalators, dumbwaiters, and 
pneumatic tube systems); and difficulty in expanding 
the size of the facility. It was found that 265 (90.1 
percent) of 294 respondents thought space inadequa- 
cies were either most serious, serious, or somewhat 
serious within their institutions (see table 1). 

Almost half (N=134, or 46.6 percent) of 288 respon- 
dents reported that they had either most serious, 
serious, or somewhat serious concerns for inadequate 


security in their jail (see table 2). The remaining 154 
(53.5 percent) of these respondents indicated that 
security was of little or no serious concern. 

Regarding the environmental issues question, 148 
of 288 respondents (51.4 percent) indicated that envi- 
ronmental conditions were either most serious, seri- 
ous, or somewhat of a serious concern for the facility 
(see table 3). The remaining 140 respondents (48.6 
percent) indicated that environmental conditions 
were not serious or were their least serious concern. 

Regarding the transportation of people and materi- 
als, 127 (44.1 percent) reported it was either most 
serious, serious, or a somewhat serious concern (see 
table 4), while 161 (55.9 percent) respondents indi- 
cated that transporting people and materials was of 
little or no concern in their facility. 

Finally, 165 (57.3 percent) reported that expansion 
of their facility was either a most serious, serious, or 
somewhat serious concern (see table 5). Expansion 
was of little or no concern for the remaining 123 (42.7 
percent) respondents. 

Jail Litigations 

When asked to report if their facilities were under 
pending litigation, 62 (20.6 percent) of 301 respon- 
dents reported that they were under litigation. Sev- 
enty (23.1 percent) of 303 respondents indicated that 
they were under court order. For those facilities built 
from 1970 to 1991 (N=198), 79 (40.7 percent) respon- 
dents reported that they were either dissatisfied or 


TABLE 1. SPACE INADEQUACIES 


Value 


Frequency 


Valid 
Percent 


Cum. 
Percent 


Percent 


Most serious concern 
Serious concern 
Somewhat serious 
Not serious 

Least serious 

No response 


61.7 64.6 

14.6 15.3 
9.7 10.2 
4.5 4.8 
4.9 5.1 
4.5 Missing 


64.6 
79.9 
90.1 
94.9 
100.0 


TOTAL 


Valid Cases 294 Missing Cases 14 


308 


100.0 100.0 


TABLE 2. INADEQUATE SECURITY 


Value 


Frequency 


Valid 
Percent 


Percent 


Most serious concern 40 
Serious concern 48 
Somewhat serious 46 
Not serious 65 
Least serious 89 
No response 20 


13.0 
15.6 
14.9 
21.1 22.6 
28.9 30.9 
6.5 Missing 


13.9 
16.7 
16.0 


TOTAL 
Missing Cases 20 


308 
Valid Cases 288 


100.0 100.0 


1 190 
2 45 
3 30 
4 14 | 
5 15 
9 14 
13.9 
30.6 
46.5 
69.1 
100.0 
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TABLE 3. POOR ENVIRONMENTAL CONDITIONS 


Value 


Frequency 


Valid 
Percent 


Percent 


Most serious concern 
Serious concern 
Somewhat serious 
Not serious 

Least serious 

No response 


29 
43 
76 
63 
77 
20 


9.4 
14.0 
24.7 
20.5 
25.0 

6.5 


10.1 
14.9 
26.4 
21.9 
26.7 
Missing 


TOTAL 


Valid Cases 288 Missing Cases 20 


308 


100.0 100.0 


TABLE 4. TRANSPORTING PEOPLE AND MATERIALS 


Value 


Frequency 


Valid 
Percent 


Percent 


Most serious concern 
Serious concern 
Somewhat serious 
Not serious 

Least serious 

No response 


15 
36 
76 
69 
92 
20 


4.9 
24.7 
22.4 
29.9 

6.5 


5.2 
12.5 
26.4 
24.0 
31.9 

Missing 


TOTAL 


Valid Cases 288 Missing Cases 20 


308 


100.0 100.0 


TABLE 5. DIFFICULTY WITH EXPANSION 


Value 


Frequency 


Valid 
Percent 


Percent Cum. 


Percent 


Most serious concern 
Serious concern 
Somewhat serious 
Not serious 

Least serious 

No response 


70 
61 
34 
40 
83 
20 


22.7 
19.8 
11.0 
13.0 
26.9 

6.5 


24.3 
21.2 
11.8 
13.9 
28.8 
Missing 


24.3 
45.5 
57.3 
az 
100.0 


TOTAL 


Valid Cases 288 Missing Cases 20 


very dissatisfied with their jail. Fifteen (19.2 percent) 
of the 79 respondents reporting dissatisfaction with 
their facility also indicated that they were under pend- 
ing litigation. 


It is of interest to note that of the 62 facilities 
reporting that they were under pending litigation, 51 
(82.2 percent) reported that space was either a serious 
or most serious concern. Of the 70 respondents report- 
ing that they were under court order, 2 did not answer 
the question on concerns, and 56 (80 percent) indicated 
that space was @ serious or most serious concern. 
These findings indicate that court intervention is a 
concern for a number of adult jail facilities in the 
United States and that space is a plaguing issue for 
many jail facilities throughout the country. 


308 


100.0 100.0 


Juvenile Facilities 


In our study, 122 (40.9 percent) respondents indi- 
cated that there was no separate building for juvenile 
detention, 176 (57.1) reported having a separate juve- 
nile facility. The remaining 10 respondents did not 
answer the question. Cross-tabulations were con- 
ducted for questions regarding separate detention fa- 
cilities and employee satisfaction. Fifty-one respondents 
did not answer the questions on employee satisfaction 
and having a separate juvenile facility. Of those re- 
sponding (N=71), 15 (21.1 percent) respondents did 
not have a separate juvenile facility, but indicated that 
they were either very satisfied or satisfied with their 
juvenile facility. Forty-six respondents did not answer 
the questions on having a separate juvenile facility 


60 
Cum. 
Percent 
1 10.1 
2 25.0 
3 51.4 
4 73.3 
5 100.0 
9 
= 
Cum. 
Percent 
1 5.2 : 
2 17.7 
3 44.1 
4 68.1 
5 100.0 
9 
= 
1 
2 
3 
4 
5 
9 
= 
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and employee satisfaction. Interestingly, 44 (33.8 per- 
cent) of 130 respondents who reported having a sepa- 
rate juvenile detention facility indicated that they 
were dissatisfied with their facility. The reasons for 
satisfaction or dissatisfaction with their juvenile facil- 
ity go beyond the scope of our research. Certainly, 
studies concentrating, at least in part, on the architec- 
tural design and management of those juvenile facili- 
ties found to be satisfactory and those found to be 
unsatisfactory would provide invaluable information 
that could be incorporated in the design of future 
facilities. 


Conclusions and Recommendations 


The findings demonstrate that many of our jails in 
counties with a population of 50,000 or more in the 
United States are in need of improvement. Many of 
our facilities are old and overcrowded. Nine states in 
the study had counties reporting jail facilities with 
populations in excess of 200 over their rated capacity. 
Texas had one county facility that had 1,600 inmates 
over its designed capacity. Many states reported that 
their facilities were in need of renovation or razing. 

Jail personnel reported concern over space inade- 
quacies in personnel work space, inmate cell space, 
and recreational areas. Inadequate security, including 
that regarding security personnel, equipment, and 
restrictive and secure circulation systems, was seen as 
a problem in many jails. Poor environmental condi- 
tions such as lighting, acoustics, and heating and 
cooling were a problem for some. There were problems 
with the transporting of people and materials in terms 
of elevators, escalators, and dumbwaiters. Finally, 
some institutions found themselves in a position 
where it was difficult for them to expand in size as 
needed. Certainly, these areas of concern should be 
better evaluated by local leaders and architects during 
the planning and design phases of jail construction. 
Additional studies to determine the reasons for such 
design flaws would be helpful to both facility users and 
designers as they proceed through the design, plan- 
ning, and building stages of new facilities. These data, 
collected from facilities of various sizes, could help 
avoid costly design mistakes. While local governments 
are finding it necessary to build new jails or renovate 
existing jail facilities, a few find positive results. As 
planning and design begin, the jail administrators 
should assess what management style would best 
complement the architectural design of the facility in 
question. 

Court orders and litigation are a common problem 
faced by jail administrators, and it is fair to say that 
lawsuits have played an important role in the im- 
provement of jail facilities in this country. Certainly, 
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there are many limitations and problems to be faced 
by government officials and jail personnel, but many 
jurisdictions have taken or are taking the appropriate 
steps to address the issues at hand. It is, however, 
critical that these agencies have appropriate design 
and management research as well as qualified facility 
planners and architects available to them. It is only 
through informed decision-making that many poten- 
tial future problems can be avoided. Renovation of 
existing jails and new construction are major expenses 
to a jurisdiction, and it is important that the present 
and future use of jail facilities is planned for ade- 
quately. 


Equally important is the choice of an architectural 
firm that is experienced in the building of jail facilities 
and willing to work with the jail staff in the design 
stages (Kimme et al., 1986). Our respondents pointed 
out the need for knowledgeable assistance in both the 
planning and design stages of a jail facility. There is 
little doubt that bad experiences influenced at least 
some of our respondents to make this recommenda- 
tion. 


It is the combination of management problems and 
inadequate facility design that dominates the “prob- 
lem” equation in America’s jails. Additional research 
addressing facility design and management styles, 
and their relationship to one another, is crucial in the 
increasingly costly field of corrections. 


BIBLIOGRAPHY 


America’s jails: How bad are they? What’s being done. (1975, June). 
U.S. News and World Report, 78, 56-58. 

Bureau of Justice Statistics. (1990). Bureau of Justice Statistics: 
National update. Washington, DC: U.S. Department of Justice. 

Caldwell, N. (1986, May). Jails: We’ve come a long way in 10 years 
... but still have a long way to go. Corrections Digest, 17(11), 1-8. 

Dale, M.J. (1991, January-February). Children in adult jails: A look 
at liability issues. American jails, 4(5), 28-31. 

Folse, S.J. (1979, March-April). Issues and problems in jail design. 
Official Publication of the American Correctional Association, 
41(2), 20-21. 

Friel, C. M. (1972, November). The jail dilemma: Some solutions. 
American County, 37, 9-11. 

Goldfarb, R. (1975). Jails: The ultimate ghetto of the criminal justice 
system. Garden City, NY: Anchor Press/Doubleday. 

Huskey, B.L. (1990, February). In Illinois law forces change in 
juvenile lockups. Corrections Today, 52(1), 122-123. 

Kerle, K.E., & Ford, F.R. (1982). The state of our nation’s jails. 
Washington, DC: National Sheriffs Association. 

Kimme, D.A., Bounds, B.R., Bowker, G.M., Deichman, R.G., & 
Baxter, H.L. (1986). The nature of new small jails: Report and 
analysis (Grant No. FO-O). Washington, DC: National Institute 
of Corrections. 

LEAA survey shows jail population increasing. (1979, May 28). 
Crime Control Digest, 13, 5-6. 

Lucas, F.E. (1978, April-May). Let’s put the jail facility issue into its 
proper perspective. The National Sheriff, 30, 42-43. 

Marsh, R.L., & Marsh, D.J. (1990). Jail overcrowding: Who makes 
policy? Journal of Contemporary Criminal Justice, 6(3), 167-174. 


‘ 

| 
car 
= 

= 


62 FEDERAL PROBATION 


Mattick, H. (1974). The contemporary jails of the United States: An 
unknown and neglected area of justice. In D. Glaser (Ed.), 
Handbook in Criminology (pp. 777-848). New York: Rand Mc- 
Nally. 

McGee, R.A. (1975). Our sick jails. In PF. Cromwell, Jr. (Ed.), Jails 
and Justice (pp. 5-18). Springfield, IL: Charles C Thomas. 

The Bureau of National Affairs. (1977). National conference ex- 
plores growing jail “crisis.” The Criminal Law Reporter, 21(11), 
21. 


June 1992 


Reports Made to the General Assembly of Illinois. (1871). The county 
jail and almshouse system. Springfield, IL: Illinois Journal 
Printing Office. 

Rush, G.E. (1986). The Dictionary of Criminal Justice (2nd ed.). 
Guilford, CT: The Dushkin Publishing Group, Inc. 

Solutions to jail crisis subject of counties conference. (1977, Febru- 
ary 21). Crime Control Digest, 11, 6. 

U.S. Department of Justice (1990). Census of local jails, 1988. 
(NCJ-121101). Washington, DC: Bureau of Justice Statistics. 


Looking at the Law 


By Davip N. Apair, JR. 
Assistant General Counsel, Administrative Office of the United States Courts 


Credit for “Official Detention” 


HE ISSUE of credit for “official detention” has 

caused a good deal of concern as courts at- 

tempt to interpret the changes in language in 
the current version of the credit provision, 18 U.S.C. 
§ 3585(b),’ as contrasted with the previous version, 
18 U.S.C. § 3568.” The large number of reported 
cases on this issue indicate that defendants have 
been more aggressive in challenging denials of 
credit. Two issues have emerged as the most trouble- 
some under section 3585(b): (1) what entity has the 
authority to grant a defendant credit? and (2) does 
the term “official detention” encompass restrictions 
on a defendant’s liberty less severe than full-time 
incarceration in a jail-type facility? 

The Supreme Court has recently resolved the first 
issue in United States v. Wilson, __U.S.__, 112 S.Ct. 
1351 (1992). In that case, the district court had denied 
Wilson’s request for credit for time served in state 
custody prior to the sentencing on the Federal offense. 
The Court of Appeals for the Sixth Circuit reversed, 
holding that the defendant had a right to credit for 
such custody and that the district court had the duty 
to grant it. 916 F.2d 1115 (6th Cir. 1990). The Supreme 
Court concluded that the language of section 3585(b), 
though it does not contain a reference to the Attorney 
General as did the predecessor section 3568, nonethe- 
less requires that the Attorney General be the entity 
that grants credit. Section 3585(b) provides that credit 
must be awarded against a sentence that “was im- 
posed” for time the defendant “has spent” in official 
detention. Thus, the tenses of the verbs in section 
3585(b) indicate that credit is to be granted after the 
sentence is imposed for time in custody until the day 
the defendant actually begins service of the sentence. 
Because a sentence may not begin immediately after 
imposition, the sentencing court is not always in a 
position to grant such credit at the time sentence is 
imposed. The Court was not impressed with the fact 
that Congress eliminated the specific grant of author- 
ity to the Attorney General that appeared in former 
section 3568. The Supreme Court reasoned that sec- 
tion 3585(b) is passive with respect to the authority to 
grant credit and only the Attorney General is in a 
reasonable position to grant it in all cases. 

Wilson resolves a split in the circuits on this issue. 
Some courts had concluded, as did the Supreme Court, 
that the Attorney General has exclusive authority to 
grant credit in the first instance. United States v. 
Brumbaugh, 909 F.2d 289 (7th Cir. 1990); United 


States v. Lucas, 898 F.2d 1554 (11th Cir. 1990). See also 
United States v. Woods, 888 F.2d 653, 654 (10th Cir. 
1989), cert. denied, 494 U.S. 1006 (1990). Other cir- 
cuits had concluded, however, that the court and the 
Attorney General share such authority. United States 
v. Zackular, 945 F.2d 423, 424 (1st Cir. 1991); United 
States v. Beston, 936 F.2d 361, 363 (8th Cir. 1991); 
United States v. Chalker, 915 F.2d 1254 (9th Cir. 1990); 
United States v. Wilson, supra.® See also United States 
v. Richardson, 901 F.2d 867 (10th Cir. 1990). 

It is agreed, however, that even though the Attorney 
General has the initial authority to grant credit, once 
a defendant has exhausted administrative remedies, 
the Attorney General’s decision is subject to judicial 
review under the provisions of 28 U.S.C. § 2241. See, 
e.g., Chua Han Mow v. United States, 730 F.2d 1308, 
1313 (9th Cir. 1984), cert. denied, 470 U.S. 1031 (1985). 

The other issue that arises under section 3585(b) is 
whether the term “official detention,” which contrasts 
with the term “custody” in former section 3568, can be 
read to require credit for time spent, as a condition of 
pretrial release, in facilities less restrictive than jail, 
such as halfway houses, or even for time spent under 
restrictive conditions, such as house arrest, that do not 
involve residential commitment. 

The opinion in Wilson sends conflicting messages on 
this issue. On one hand, the Court cited the procedures 
developed and long used by the Bureau of Prisons 
(BOP) as support for the holding that the responsibil- 
ity for the initial determination of credit should not be 
shifted to the courts. 112 S.Ct. at 13855. The BOP has 
always taken the position that “custody” means a 
jail-like facility and does not include a residential 
halfway house.’ The Court’s reference to BOP proce- 
dures could lend continuing support for the Bureau’s 
narrow interpretation of the “custody,” now “official 
detention” provision of the statute. And, of course, it is 
a settled principle that the interpretation of a statute 
by the agency authorized by Congress to administer 
that statute is given great weight. See, e.g., Chevron 
U.S.A. v. Natural Resources’ Defense Council, 467 U.S. 
837 (1984). Accordingly, since the BOP has been con- 
firmed as the administrator of section 3585(b), its 
narrow interpretation should be given deference. 

On the other hand, the Court specifically noted that 
the replacement of the term “custody” with the term 
“official detention” in section 3585(b) was an alteration 
that “does not render the 1987 revision meaningless.” 
112 S.Ct. at 1355. In other words, despite the holding 
that the elimination of the reference to the Attorney 
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General in section 3585(b) was meaningless, the 
change of phrasing relating to the detention has mean- 
ing. What that meaning is has not been resolved. 

The courts had generally agreed with the BOP’s 
interpretation of former section 3568 that the term 
“custody” required physical confinement in a jail-type 
facility. The rationale for this virtual unanimity of 
opinion was that, in order to receive credit, the pretrial 
custody must be equated with the type of confinement 
associated with the punishment of incarceration. See, 
e.g., Mieles v. United States, 895 F.2d 887 (2d Cir. 
1990); United States v. Carlson, 886 F.2d 166 (8th Cir. 
1989); Ramsey v. Brennan, 878 F.2d 995 (7th Cir. 
1989); and United States v. Mares, 868 F.2d 151, 152 
(5th Cir. 1989). 

Most courts have determined that the change in 
language in section 3585(b) was not intended to result 
in a change in substance and have, therefore, relied on 
these decisions in narrowly defining the scope of sec- 
tion 3585(b). For example, in United States v. Woods, 
supra, the Tenth Circuit looked to the purpose of the 
credit provision, concluded that this purpose was un- 
changed by the revised language of section 3585(b), 
and held that restrictive conditions of pretrial release 
are not the equivalent of the punishment of incarcera- 
tion. Similarly, the Fourth Circuit held that the re- 
quirement that the defendant be restricted to his 
parents’ home would not result in credit under section 
3585. United States v. Insley, 927 F.2d 185 (4th Cir. 
1991). And the First Circuit has determined that home 
confinement is not the “functional equivalent of incar- 
ceration either in the practical or psychological sense.” 
United States v. Zackular, 945 F.2d 423, 424 (1st Cir. 
1991). See also United States v. Edwards, F.2d__ , 
1992 WL 35882 (2d Cir. 1992); United States v. Cleto, 
956 F.2d 83 (5th Cir. 1992); and Pinedo v. United 
States, 955 F.2d 12 (5th Cir. 1992). These cases were 
all decided prior to the Supreme Court’s decision in 
Wilson, so it is unclear whether the Court’s suggestion 
that the substitution of the term “official detention” for 
“custody” was a substantive change that will have any 
effect on this determination. 

Recently the Eighth Circuit took a close look at 
section 3585(b) and concluded that “official detention” 
within the meaning of that provision includes more 
than circumstances under which a defendant is de- 
tained in a jail-type setting. Moreland v. United States, 
932 F.2d 690, 693 (8th Cir. 1990), vacated, rehearing 
stayed, 951 F.2d 166 (8th Cir. 1991). The court vea- 
soned that “official detention” cannot simply be limited 
to jail-type settings. A defendant restricted to a half- 
way house is clearly detained and such detention is 
clearly official. Moreland was required to reside at a 
community treatment center (CTC). He was not per- 
mitted to leave the grounds of the institution for 2 
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weeks and was then gradually granted more privi- 
leges. He was always subject to a curfew, however, as 
well as other rules of the institution, including random 
drug and alcohol tests and limited telephone privi- 
leges. But, the court warned, a defendant subject to 
conditions of release would not automatically be enti- 
tled to a credit against a sentence of incarceration. The 
defendant must demonstrate that he was subject to 
conditions “closely approaching or equaling incarcera- 
tion.” The court spécifically indicated that defendants 
subject to less than highly restricted conditions, such 
as electronic monitoring, a requirement to live with 
one’s parents, or a curfew, would not be entitled to 
credit. The defendant must be restricted to an institu- 
tion and be subject to institutional, jail-type rules. See 
United States v. Wickman, 955 F.2d 592 (8th Cir. 1992), 
in which the Eighth Circuit, over a strong dissent, held 
that a period of house arrest during pretrial release 
could not be credited to the defendant’s sentence under 
section 3585(b). Moreland has been vacated and with- 
drawn pending the decision in Wilson, and as of this 
writing, the Eighth Circuit has not issued a new opin- 
ion. 

Though decided prior to the effective date of section 
3585(b), the Ninth Circuit decision in Brown v. Rison, 
895 F.2d 533 (9th Cir. 1990), was cited with approval 
by the Moreland court. Brown v. Rison determined 
that prior section 3568 required that credit be given 
for time spent in a community treatment center (CTC) 
as a condition of pretrial release where the restrictions 
of the center were close to those of incarceration.® In 
United States v. Freeman, 922 F.2d 1393, 1397 (9th Cir. 
1991), however, the Ninth Circuit reiterated that the 
restraints on liberty required for a residential condi- 
tion of release to result in credit must be substantial 
and greater than restrictions normally imposed in 
connection with pretrial residential conditions.® 


For example, no court has concluded that time spent 
on pretrial release with restrictive conditions should 
be credited. All cases, both at the district and circuit 
level, are to the contrary. See, e.g., United States v. 
Cleto, supra; United States v. Pinedo, supra; United 
States v. Insley, supra; Elmore v. United States, 1991 
WL 175366 (E.D. Penn. 1991); and United States v. 
Jameson, 771 F. Supp. 341 (D. Kan. 1991). 

Similarly, no court has determined that pretrial 
release to home confinement, with or without elec- 
tronic monitoring, constitutes “official detention.” See, 
e.g., United States v. Wickman, supra; United States v. 
Zackular, supra; United States v. Herrera, 931 F.2d 
761 (11th Cir. 1991), cert. denied, _U.S.__ , 112 S.Ct. 
1588 (1991); and United States v. Browning, 761 F. 
Supp. 681 (C.D. Cal. 1991). In United States v. Ed- 
wards, supra, the Second Circuit rejected the inevita- 
ble argument that because the sentencing guidelines 
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contained a formula for substituting home detention 
for imprisonment as a condition of probation or super- 
vised release, it must be similarly substituted under 
section 3585(b). U.S.S.G. §§ 5C1.1(c)(8) and 5F1.2. See 
also United States v. Becak, 954 F.2d 386 (6th Cir. 
1992), in which the court held that the time defendant 
spent restricted to his parents’ home would not be 
credited. 

The issue of credit for residence in a halfway house, 
community treatment center, or other residential fa- 
cility, however, seems yet to be resolved. As indicated 
above, the Eighth Circuit has yet to reissue an opinion 
in United States v. Moreland. Further, several district 
courts have found that halfway house confinement 
should be credited. See, e.g., United States v. Davis, 
763 F. Supp. 638 (D.D.C. 1991); United States v. Lon- 
dono-Cardona, 759 F. Supp. 60 (D. P.R. 1991) and 
United States v. Fernandez, 1990 WL 102803 (E.D. Pa. 
1990), aff'd, 935 F.2d 1283 (8d Cir. 1991). And, as noted 
above, the Ninth Circuit precedent is that former 
section 3568 authorizes credit for restrictive residen- 
tial programs. Recently, in United States v. Goetz, __ 
F. Supp. __ , 1992 WL 45659 (N.D. Cal. 1992), the 
district court determined, consistently with those 
courts of appeals that have considered this issue, that 
the change in phrasing of section 3585(b) to “official 
detention” was not intended to be substantive. Accord- 
ingly, the district followed Brown v. Rison, supra, to 
find that time spent in a very restrictive residential 
drug treatment program must be credited under sec- 
tion 3585(b). The court stressed, however, that Goetz’s 
participation in the program, with 24-hour confine- 
ment and limited outside contact, closely approached 
incarceration. 

The majority view, however, could best be reflected 
by the decision in United States v. White, __ F. Supp.__, 
1992 WL 49853 (D.Mass. 1992), in which the district 
court rejected a claim that residential drug treatment 
should result in credit. 

Accordingly, it is still difficult to predict the ultimate 
resolution of the issue of residential conditions of 
pretrial release. As indicated above, the Supreme 
Court’s suggestion in United States v. Wilson that the 
use of the term “official detention” in section 3585(b) 
was intended to effect a substantive change may mo- 
tivate some courts to consider credit for restrictive 
residential programs. But the trend prior to Wilson 
has clearly been in favor of a restrictive construction 
of the language of section 3585(b). 

Regardless of the unavailability of credit for any- 
thing other than pretrial detention in a jail-type facil- 
ity, however, the court should have available the 
defendant’s custody history for other possible uses. As 
the First Circuit noted in United States v. Zackular, 
supra at 426 n. 4, the court may consider time spent 


under restrictive conditions of pretrial release to de- 
termine where, within the appropriate guideline 
range, to set a defendant’s sentence. 

In providing such information, it should not be over- 
looked that section 3585 entitles a defendant to credit 
for time spent in official detention “as result of any 
other charge for which the defendant was arrested 
after the commission of the offense for which the 
sentence was imposed.” This section has been held to 
mean that a defendant should receive credit for time 
spent in state custody on a charge for which the 
defendant was arrested after the commission of the 
offense for which he is sentenced in Federal court. In 
United States v. Richardson, supra, the defendant was 
arrested on a cocaine charge by local authorities and 
held for approximately 3 months before that charge 
was dropped and defendant was taken into Federal 
custody on a counterfeiting conspiracy charge. The 
conspiracy, according to the indictment, was on-going 
at the time of the defendant’s arrest on the cocaine 
charge. Accordingly, the Tenth Circuit held that the 
defendant was entitled to credit for the time spent in 
state custody on the cocaine charge. 


Restoration of Right to Possess Firearm 


As many probationers and supervised releasees are 
apparently aware, relief is available from the Federal 
prohibition against the possession of a firearm by a 
convicted felon. One type of release, of course, is a 
specific grant of relief from the Department of Treas- 
ury’s Bureau of Alcohol, Tobacco and Firearms pursu- 
ant to 18 U.S.C. § 925. Another form of relief is 
provided by 18 U.S.C. § 921(a)(20), but this is causing 
confusion. This section excludes from the definition of 
“conviction” any conviction “which has been expunged 
or set aside or for which a person has been pardoned 
or had civil rights restored . . . .” Probation officers are 
often confronted with questions by supervisees re- 
garding this provision. The question most frequently 
asked is whether a general restoration of civil rights 
is sufficient to relieve a supervisee with a felony con- 
viction from criminal liability for the possession of a 
firearm. As the following discussion will demonstrate, 
the interpretation of this provision is still in a state of 
flux. Accordingly, except as noted below, officers 
should not assume that a state restoration of rights is 
effective to eliminate the Federal firearms disability 
unless the state under whose law the conviction was 
held grants a full restoration of civil rights and that 
state’s law does not except firearms possession from 
such restoration. 

Section 922(g)(1) of title 18, United States Code, 
prohibits transportation, possession, or receipt of fire- 
arms or ammunition by any person convicted in any 
court of a crime punishable by imprisonment for a 


: ig 
i. 


66 FEDERAL PROBATION 


term exceeding one year. Section 921(a)(20) defines a 

conviction as follows: 
What constitutes a conviction of such a crime shall be determined 
in accordance with the law of the jurisdiction in which the 
proceedings were held. Any conviction which has been expunged, 
or set aside or for which a person has been pardoned or has had 
civil rights restored shall not be considered a conviction for 
purposes of this chapter, unless such pardon, expungement, or 
restoration of civil rights expressly provides that the person may 
not ship, transport, possess, or receive firearms. 


This provision was enacted to effect a substantial 
change from prior law and any discussion of the mean- 
ing of the current provision must be prefaced by a note 
about that prior law. 


Prior to 1986, the Supreme Court and a number of 
circuits had strictly construed provisions permitting 
any relief from the Federal firearms prohibitions 
based upon state convictions. In Lewis v. United 
States. 445 U.S. 55 (1980), for example, the Supreme 
Court held that a state conviction resulted in the 
Federal firearm disability even if that conviction had 
been obtained without assistance of counsel. And in 
Dickerson v. New Banner Institute, Inc., 460 U.S. 103 
(1983), the Supreme Court upheld a Federal convic- 
tion under section 922(g) based upon a state conviction 
that had been expunged. Similarly, in United States v. 
Engesser, 788 F.2d 1401 (9th Cir), cert. denied, 
479 U.S. 869 (1986), the Ninth Circuit construed the 
provisions excluding pardoned convictions from the 
reach of the Federal disability to require that any 
pardon explicitly renew the right to possess firearms. 
Finally, in Thrall v. Wolfe, 503 F.2d 313 (7th Cir. 1974), 
cert. denied, 420 U.S. 972 (1975), the Seventh Circuit 
held that, regardless of a full pardon granted to Thrall 
personally by the governor and the fact that the par- 
don explicitly included the right to receive, possess, or 
transport firearms, Federal authorities could deny 
him a license as a firearms dealer. 


In 1986, and due in part to congressional dissatis- 
faction with the interpretation of the law regarding 
state restoration of the right to possess firearms, Con- 
gress enacted the Firearms Owners Protection Act 
(Pub. L. No. 99-308, 100 Stat. 449, July 8, 1986) 
(FOPA). In addition to consolidating various firearms 
provisions in chapter 44 of title 18, section 101(5) of 
the FOPA amended the definition of conviction ap- 
pearing at section 921(a)(20), which is quoted above. 
The purpose of the amendment was described as fol- 
lows in the report accompanying a bill that was the 
predecessor to that which became the FOPA: 


S. 1030 works two changes to this subsection. The first is a 
recognition that what constitutes a conviction shall be deter- 
mined in accord with the law of the jurisdiction where the 
underlying proceedings were held. This is intended to accommo- 
date state reforms adopted since 1968, which permit dismissal of 
charges after a plea and successful completion of a probationary 
period, or which create ’open-ended’ offenses, a conviction for 
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which may be treated as a misdemeanor or felony at the option 
of the court. Since the federal prohibition is keyed to the state’s 
conviction, state law should govern in these matters... . 


S. 1030 would also exclude from such convictions any for which 
the person has received a pardon, civil rights restoration, or 
expungement of the record. Existing law incorporates a similar 
provision as to pardons in 18 U.S.C. section 1202, relating to 
possession of firearms, but through oversight does not include 
such provision in 18 U.S.C. section 922, dealing with their pur- 
chase or receipt. This oversight has resulted in a ruling that a 
state pardon does not permit a pardoned citizen to receive or 
purchase a firearm, despite the express provision that he may 
possess it... . This change would remove that anomaly. In the 
event that the official granting the pardon, restoration of rights 
or expungement of record does not desire it to restore the right 
to firearm ownership, this provision is rendered inapplicable ° 
where the order or pardon expressly provides that the person may 
not possess firearms. 


S. Rep. No. 97-476, 97th Cong., 2d Sess. 18 (1982). 


Based upon the clear language of the statute and its 
purposes as recited in the legislative history quoted 
above, the courts have concluded that the status of a 
convicted felon must be determined by the law of the 
state of conviction. And it has been further concluded 
by most courts that the whole of state law must be , 
considered in determining that status. It is not simply ° 
the specific provision of the law that provides for the 
restoration of rights or any certificate of restoration 
provided a person that controls, but any provision of 
state law relating to the matter. In United States v. 
Cassidy, 899 F.2d 543 (6th Cir. 1990), for example, the 
defendant had served an Ohio state sentence for traf- 
ficking in marijuana. Upon release he received a “Res- 
toration of Civil Rights” certificate restoring rights 
forfeited by the conviction. The certificate did not 
expressly limit the defendant’s right to carry a fire- 
arm, but Ohio law prohibited a person convicted of a 
drug offense from carrying a firearm. Because of the 
Ohio prohibition, the Sixth Circuit held that the cer- 
tificate had not restored the defendant’s right to pos- 
sess a firearm and that, therefore, the state conviction 
could serve as a predicate offense for a prosecution 
pursuant to the provisions of 18 U.S.C. § 922(g). 


The Sixth Circuit determined that it was Congress’ 
intent that a state be able to determine whether an 
individual was fit to possess a firearm. Section 
921(a)(20) recognizes that a state may determine that 
a pardon for other purposes could provide that a per- 
son not possess a firearm. Accordingly, it is necessary 
to look to the whole of state law to determine if a 
restoration of civil rights includes the right to possess 
a firearm. See also United States v. Essick, 935 F.2d 28 
(4th Cir. 1991); United States v. Burns, 934 F.2d 1157 
(10th Cir. 1991); United States v. Gomez, 911 F.2d 219 
(9th Cir. 1990); and United States v. McLean, 904 F.2d 
216 (4th Cir.), cert. denied, __U.S.__,111 S.Ct. 203 
(1990). 
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But in United States v. Erwin, 902 F.2d 510 (7th 
Cir.), cert. denied, _U.S.__ , 111 S.Ct. 161 (1990), the 
Seventh Circuit held that it was generally necessary 
only to look to the provision restoring civil rights. The 
court focused on the purpose of the clause of section 
921(a)(20) which provides that unless a restoration of 
rights excludes possessing a firearm, the restoration 
will permit such possession for purposes of section 
922(g). That clause, the court determined, is an “anti- 
mousetrapping” rule. If the state informs a person that 
his rights have been restored, the state must also 
specifically advise hing if some “musty statute” re- 
stricts the right to possess a firearm. 902 F.2d at 513. 
Accordingly, the Seventh Circuit concluded that the 
clause is only a notice requirement, and if the state is 
so careless as to omit such notice, Federal law will be 
construed to permit the individual to possess a fire- 
arm. This decision seems to misconstrue the purpose 
of section 921(a)(20) to permit the states to determine 
the fitness to possess a firearm and undercuts the 
premise that all of the state’s law be considered; it 
appears to be the minority view. 

Beyond the issue of the “whole of the state law,” the 
principal difficulties in interpreting section 921(a)(20) 
involve the phrasing of two clauses: “conviction...for 
which a person has been pardoned or had civil rights 
restored,” and “unless such pardon...or restoration of 
civil rights expressly provides that the person may not 
ship, transport, possess, or receive firearms.” Do these 
provisions require an affirmative act of restoration by 
the jurisdiction that imposed the conviction, or is an 
automatic restoration of civil rights sufficient? Do the 
provisions relating to the restoration of civil rights 
require a specific restoration of the right to possess a 
firearm, or does the restoration of political rights such 
as the right to vote and hold office and to serve on a 
jury suffice to restore the right to possess a firearm as 
well? 

With respect to the first issue, most courts of appeals 
seem to have determined that an affirmative act is not 
necessary. Since Congress was concerned that state 
law determine the status of a convicted felon, it should 
not be required to make that determination in a par- 
ticular way such as by issuing a certificate specifically 
reciting the rights restored. See United States v. 
Dahms, 938 F.2d 131, 184 (th Cir. 1991); United 
States v. Essick, supra; and United States v. Erwin, 
supra. 

Recently, however, the First Circuit has indicated its 
disagreement with these decisions. In United States v. 
Ramos, __F.2d__, 1992 WL 79050 (1st Cir. 1992), the 
defendant challenged his conviction under section 
922(g) on the grounds that he never lost his civil rights 
due to his convictions under Massachusetts law. The 
court held that section 921(a)(20) required an affirm- 


ative individualized action on the part of the state to 
restore civil rights that had been lost. The amend- 
ment to section 921(a)(20), the court reasoned, was 
designed to restore the right to possess firearms only 
to those persons in whom the state, by its affirmative 
action, had declared its renewed faith. See also United 
States v. Hammonds, __F. Supp.__ , 1992 WL 43332 
(E.D. Mich. 1992). While these cases are, in my view, 
the better reasoned decisions, it is clear that the 
weight of authority supports the proposition that a 
generalized, automatic restoration of civil rights re- 
moves the Federal firearm disability. 

With respect to the second issue, the cases are in 
even more confusion. The Sixth Circuit in United 
States v. Cassidy, supra, at 548, stated that “Congress 
did not intend that a convicted felon be restored to 
Federal firearms privileges if the restoration of civil 
rights was based upon considerations not relating to 
fitness to own a firearm.” When Congress enacted the 
FOPA, it adopted language that differed from that 
originally imposed. That difference was explained as 
follows: 

The original language of S. 1030 provided that a person barred 

from gun ownership by a conviction would be relieved from that 

bar if he received a pardon or restoration of civil rights. The 
amended bill adds the exception that this will not apply if the 
pardon or restoration expressly provides that the recipient may 
not own firearms. This allows flexibility should such a pardon or 


restoration be based upon considerations not relating to fitness 
to own a firearm. 


S. Rep. No. 97-476, supra, at 12. 

While this language could certainly be construed to 
require an explicit restoration of the right to possess 
a firearm, the court in Cassidy nonetheless deter- 
mined that once the rights to vote, hold public office, 
and serve on a jury are restored, the right to possess 
a firearm automatically follows unless a state law 
provides expressly to the contrary. Similarly in 
United States v. Dahms, supra, the Ninth Circuit held 
that the defendant had received a restoration of rights 
under Michigan law and that another provision of 
Michigan law, which prohibited the defendant from 
possessing a handgun or carrying a concealed weapon, 
did not defeat the restoration required by section 
921(a)(20). Accordingly, the court held that he could 
possess two shotguns under Federal law. The court 
indicated that it was simply applying the whole of 
Michigan law. But it avoided the question of whether 
this partial restoration met the requirements of sec- 
tion 921(a)(20) that civil rights be restored. See also 
United States v. Burns, supra. For the best discussion 
of the legislative intent of section 921(a)(20) and why 
Cassidy and Dahms may be in error, see Judge Rosen’s 
opinion in United States v. Hammonds, supra. 

Overall, the weight of authority seems to be consis- 
tent with the holding in Cassidy, but I do not believe 
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there is sufficient consensus to reliably predict that all 
circuits will follow this course. Accordingly, officers 
should contact the United States attorney’s office in 
their district to determine that office’s interpretation 
of the state restoration provisions at issue. 

Another issue that causes confusion in the applica- 
tion of section 921(a)(20) is the issue of the authority 
of the state to grant a restoration of civil rights with 
respect to a conviction handed down by another state 
or by the United States. As indicated above, Congress 
was concerned that states be permitted to determine 
the fitness to possess a firearm of a person convicted 
of an offense. Certainly, a state other than the state of 
conviction is in no position to determine such fitness. 
Some restorations of rights, such as the restoration at 
issue in Dahms, are automatic. These may not take 
into consideration the convictions in other states that 
could indicate that the person is a poor risk to possess 
and use a firearm in a lawful manner. Congress recog- 
nized this in the discussion quoted above regarding 
the policy that what constitutes a “conviction” should 
be “determined in accord with the law of the jurisdic- 
tion where the underlying proceedings were held.” S. 
Rep. No. 97-476, supra, at 18. While that sentence 
from the Senate Report could be read to refer only to 
the first sentence of the definition of conviction in 
section 921(a)(20), it should rather be read in the 
context of the rest of the discussion of the purpose of 
the provision, which clearly evinces an intent to let 
states determine the effect of their own law. This 
intent is highly suggestive that Congress did not in- 
tend to let states readily pardon Federal offenders for 
purposes of section 922(g). 


Despite this clear intention, and, it would appear, 
common sense, the Eighth and Ninth Circuits have 
held that a strict reading of the language of the last 
sentence of section 921(a)(20) requires that a state 
restoration of civil rights, in effect, sets aside a Federal 
conviction for purposes of section 922(g). United States 
v. Edwards, 946 F.2d 1347 (8th Cir. 1991); United 
States v. Geyler, 932 F.2d 1330, reh. denied, 949 F.2d 
280 (9th Cir. 1991). Except in the Eighth and Ninth 
Circuits, however, defendants should not rely on a 
state restoration of civil rights to relieve them of a 
Federal firearms disability based upon a Federal con- 
viction. 


NOTES 
Section 3585(b) provides as follows: 
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A defendant shall be given credit towards the service of impris- 
onment for any time he has spent in official detention prior to the 
date the sentence commences— 


(1) asa result of the offense for which the sentence was imposed; 
or 


(2) as a result of any other charge for which the defendant was 
arrested after the commission of the offense for which the sen- 
tence was imposed: 


that has not been credited against another sentence. 
Section 3568 provided, in relevant part, as follows: 


The Attorney General shall give any person [sentenced to 
imprisonment] credit toward service of his sentence for any days 
spent in custody in connection with the offense or acts for which 
the sentence was imposed. 


Repealed by the Sentencing Reform Act of 1984 (Pub. L. No. 
98-4738, tit. II, § 203(a), 98 Stat. 1976 (1984)). 


3The Sixth Circuit had actually concluded that the sentencing 
court had the exclusive authority to determine credit. 


‘Bureau of Prisons Policy Statement No. 5880.24. The policy 
provides that “custody” is defined as “physical incarceration in a jail 
type institution or facility” and further limits its scope as follows: 


Time spent in residence in a residential community center (or 
a community-based program located in a Metropolitan Correc- 
tional Center or jail) under the provisions of 18 U.S.C. § 3146 [now 
section 3142] as a condition of bail or bond, including the “pretrial 
services” program (18 U.S.C. §§ 3152-3154) is not creditable as 
jail time since the degree of restraint provided by residence in a 
community center is not sufficient restraint to constitute custody 
within the meaning or intent of 18 U.S.C. § 3568 [now section 
3585(b)]. Also, a “highly restrictive” condition of bond or bail, such 
as requiring the defendant to report daily to the U.S. Marshal, is 
not considered as time in custody. However, the time spent in a 
jail type facility (not including a community-based program lo- 
cated in a Metropolitan Correctional Center or jail) as a condition 
of bail or bond is creditable as jail time because of the greater 
degree of constraint. 


5 Brown v. Rison was discussed in “Looking at the Law,” 54 Federal 
Probation 67, 68-70 (June 1990). Within the Ninth Circuit, in 
reaction to Brown v. Rison, the Bureau of Prisons, despite its formal 
policy of not granting credit for residence in a halfway house, had 
granted credit for time spent in a halfway house as a condition of 
bond if the defendant was required to spend nights in the facility. 
Recently, however, that practice has been altered to apply only to 
defendants to whom section 3568 would apply. Credit will not be 
granted in these circumstances to defendants sentenced under the 
provisions of the Sentencing Reform Act of 1984. Bureau of Prisons 
Operations Memorandum No. 207-1990, December 19, 1990. 


8See also Johnson v. Smith, 696 F.2d 1334 (11th Cir. 1983), which 
applied principles of equal protection to conclude that pretrial 
custody under conditions identical to conditions under which pris- 
oners serve the end of their sentence should result in credit. This 
decision was discussed in “Looking at the Law,” 52 Federal Proba- 
tion 77, 78-79 (September 1988). 
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“An Evaluation of Intensive Probation in Cali- 
fornia,” by Joan Petersilia and Susan Turner 
(Fall 1991). In recent years, probation has been un- 
dergoing sharp oscillations due, largely, to indefinite 
changes in philosophical orientation. The rise of the 
Just Deserts Model has, arguably, led to overcrowded 
prisons and disarray among programs aimed at reha- 
bilitation. Sentencing guidelines are dominated by 
considerations of offense severity, and, in general, 
probation has shifted from being able to draw its 
clientele selectively on the basis of reformation prob- 
ability, to having to accept cases based on rigid and 
automatic factors mainly related to appropriate pun- 
ishment. Of course, other forces, such as the relentless 
drug problem, have also affected the shape of proba- 
tion. Although bloated caseloads have been a chronic 
problem in probation, it does appear that current sizes 
of probation caseloads are far greater than they have 
ever been. One attempt to deal with the extraordinary 
size of caseloads (as many as 400 cases per officer, in 
some jurisdictions) is to classify probationers accord- 
ing to the degree to which they need supervision 
attention. Intensive supervision probation (ISP) can 
be considered a form of caseload classification; how- 
ever, as this article reveals, ISP is not merely a product 
of probation overload. It also carries purposes like 
providing an intermediate punishment alternative, 
providing savings in overall dispositional costs, and 
providing an increased measure of security to the 
public. Naturally, the fundamental goal of reducing 
recidivism remains intact for all forms of probation 
supervision. 

This article reports, in considerable detail, on a 
sophisticated study which evaluated ISP in three Cali- 
fornia counties. The study was part of a much larger 
one conducted at 14 different sites in several states. 
The Bureau of Justice Assistance of the U.S. Depart- 
ment of Justice provided funds to the Rand Corpora- 
tion to do the study. With every state having ISP of 
some sort, previously published evaluation reports 
have been encouraging. The findings of the presently 
reported study are not encouraging. 


The current study is scientifically superior to pre- 
vious evaluations of ISP because the researchers were 
able to accomplish random assignments to the control 
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group of routine supervision caseloads and to the 
experimental group of intensive supervision 
caseloads. The three California counties under study 
were Los Angeles, Contra Costa, and Ventura. Each 
county operated a probation-enhancement ISP as op- 
posed to a prison-diversion ISP. The latter represents 
an alternative sanction for offenders who would oth- 
erwise be sent to prison while the former complements 
routine supervision by imposing increased supervision 
on high-risk probationers. The county probation de- 
partments decided which offenders were eligible for 
the study, but it was the Rand Corporation researchers 
who made the random assignments. Thus, supervision 
outcomes could safely be attributed to program differ- 
entials rather than to differentials in probationer 
characteristics. 

In general, there are no constant features of inten- 
sive supervision programs other than increased con- 
tacts between probation officer and probationer. Some 
programs include periodic urinalysis; others include 
employment services; and still others include elec- 
tronic monitoring. There is no standard number of 
contacts for ISP, nor is there a standard type of of- 
fender. The participants in the California study were 
more than 80 percent male, and, at all three sites, they 
had extensive prior criminal records. Each of the three 
sites was able to develop its own ISP program features 
(for example, Los Angeles included an electronic moni- 
toring component), but at all sites there was a substan- 
tially greater number of contacts in the ISP group than 
in the routine supervision group. During a 1-year 
followup period, recidivism was measured on the basis 
of official records.The researchers were rigorous in 
their methodology, and the findings of their study are 
intricate and persuasive. 


ISP programs emphasize technical violations on the 
assumption that such violations are proxies for crimi- 
nal behavior. A technical violation, such as failure to 
report to the probation officer or failing a urinalysis 
test, is seen as a signal that the probationer is lapsing 
into criminal behavior. Prosecuting a technical viola- 
tion supposedly nips the impending criminal behavior 
in the bud. The assumptions regarding technical vio- 
lations had not been empirically tested prior to this 
study. The Rand researchers found that probationers 
who had technical violations were no more likely to 
have new arrests than those who did not. The authors 
state: 

Since technical violations are not proxies for criminal behavior, 


it seems reasonable to question ISP programs’ emphasis on them, 
especially the practice of sending probationers to prison for 
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violating them. The effort and resources spent on monitoring and 
incarcerating people for technical violations might be better 
spent, for example, on more drug/alcohol treatment and job 
placement efforts. 


As to the question of whether ISP is more effective 
than routine supervision in reducing recidivism, the 
study leads to a negative answer. In pursuing the 
question further, the researchers also found that “ISP 
does not appear differentially effective for offenders 
with different background characteristics.” In other 
words, not only was ISP not any more effective than 
routine supervision, it could not even be found to be 
more effective for some subgroups of the study popu- 
lation. However, although the level of participation in 
such activities was not high enough to significantly 
affect overall recidivism rates at each site, those who 
received counseling, who were employed, who paid 
restitution, and who did community service, had less 
recidivism. 

In addition to finding ISP to be no more effective, in 
terms of recidivism, than routine supervision, it was 
found to be more costly. In light of such findings, the 
rationale for ISP becomes uncertain. It would appear 
that the goal of providing an intermediate punishment 
might remain realistic. However, while the conditions 
of probation may be harsher in the case of ISP, there 
is a tendency, in both ISP and routine supervision, for 
conditions of probation to be treated as nominal. An 
interesting perspective on how ISP may be justified 
was supplied by the chief probation officer in Los 
Angeles who is quoted by the authors as follows: 

When rehabilitation was our primary purpose, recidivism rates 

seemed appropriate. However, if control and community correc- 

tion are ISP goals, then a “success” might be viewed as the 
identification and quick revocation of persons who are commit- 
ting crimes. After all, the police are in the business of surveillance 


and control, and they judge an “arrest” a success, whereas we 
deem it a “failure.” 


Whatever perspective or orientation one is inclined 
to use in the matter, the results of this study compel a 
rethinking of intensive supervision in all its aspects. 
The study does confirm at least one thing as certain: 
The drug problem is like an albatross around the neck 
of corrections, and drug abuse treatment resources are 
sorely needed by probation departments. About half 
the probationers in the study had some involvement 
with drugs. 

“The Problem of Motive in Hate Crimes: The 
Argument Against Presumptions of Racial Moti- 
vation,” by James Morsch (Fall 1991). The subject 
of this article is profoundly disturbing in at least two 
of its aspects. One has to do with the nefarious exist- 
ence of crimes motivated by racial, religious, and eth- 
nic hatreds. The other involves the Draconian 
measures being pursued to stamp out such crimes. 
The author examines his subject from a legal perspec- 
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tive and wondrously manages to effect a very cool 
analysis despite having to deal with serious proposals 
that would recklessly destroy constitutional rights. 

In response to active campaigning by various minor- 
ity group organizations, particularly the B’nai B’rith 
Anti-Defamation League which began to publish an 
annual audit of hate-motivated incidents in 1979, at 
least 32 states have enacted hate crime legislation. 
Oregon became the first state to pass a hate crime 
statute when it passed the Hate Crimes Act in 1981. 
Other states followed the pattern set by Oregon, and, 
generally, hate crime statutes have been passed with- 
out much controversy. In most instances these stat- 
utes provide increased criminal penalties for crimes 
motivated by hatred of the victim’s race, religion, or 
national origin. They also allow victims to collect civil 
damages from offenders. Some states are moving to- 
ward expanding the protection of hate crime statutes 
to women and homosexuals. 

At various points in the article, the author uses the 
term racism to cover hate crimes against religious and 
national groups as well. This generic application of the 
term is misleading and would, for example, make what 
is going on in Northern Ireland even more difficult to 
understand. In any case, the author’s chief focus is on 
race. 

As presently written, hate crime statutes make the 
issue of motive absolutely pivotal. Under the statutes, 
prosecutors are required to prove that an offender’s 
crime was motivated by hatred of a racial, religious, 
or national group (the author, for some unexplained 
reason, sums this up by stating, “In other words, 
statutes require prosecutors to demonstrate that the 
accused’s criminal conduct was motivated by racism’). 
Motivation is a psychological state of mind and much 
too ephemeral to be easily assessed in the courtroom. 
Nonetheless, existing hate crime statutes assume that 
prosecutors can distinguish a racist motive from many 
other motives that an accused individual may have. 
Evidence of motive is nearly always subjective and 
circumstantial. Ordinarily, crimes do not depend on 
motive for their definition. Hate crime laws, on the 
other hand, make motive, or an accused’s state of 
mind, a criminal entity in itself. The author capably 
provides a legal analysis of the concept of motive by 
comparing it to related legal concepts like intent, 
specific intent, purpose, and reason. Until the advent 
of hate crime laws, criminal statutes may have im- 
posed liability for something like specific intent but 
rarely, if ever, for proven motive. 

Among other difficulties, proving a hate motive re- 
quires prosecutors to tease out the hate motive from 
what is often a complex of motives. An offender may 
be motivated to commit robbery for material gain and 
at the same time select his or her robbery victim on 
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the basis of religious hatred. In another situation, an 
assaultive altercation, which arises out of a heated 
sports contest, may lead to racial name calling, leaving 
the prosecutor the task of proving that the assault was 
primarily motivated by race hatred rather than by a 
disagreement over a sporting event. In short, hate 
crimes have so far been very difficult to prosecute, and 
there have been few hate crime convictions. This effete 
result has led to frightening, but serious, proposals 
which would make hate crimes easier to successfully 
prosecute. One proposal is to shift the burden of proof 
from the prosecutor to the defendant. In other words, 
the defendant would have to prove that the crime was 
not racially motivated. 


Arelated proposal is for state legislatures to “estab- 
lish a presumption of racial motivation in any case of 
violence by a white defendant against a member of a 
minority group.” Thus, the prosecutor would only have 
to prove that the crime involved a white defendant and 
minority group victim in order to “automatically trig- 
ger the presumption of racial motivation.” Justifica- 
tion for such a proposal is that it would facilitate 
convictions for hate crimes. The author rather calmly 
points out how the proposal conflicts with the due 
process clause of the fifth amendment and goes on to 
state: 


At heart, however, proponents’ rationales fail because they do not 
address the real risk inherent in a “whites only” presumption of 
racial motivation. The presumption may facilitate the conviction 
of persons who do not commit interracial crimes for racist mo- 
tives. Proving that racial motivation did not contribute to one’s 
actions will be a very difficult task for criminal defendants. 


In addition to the constitutional problems inherent 
in the presumption of a hate motivation only in the 
case of white defendants, the author outlines a num- 
ber of practical problems. He refers to statistics which 
show, for example, that Asian Americans are often 
victims of racially motivated crimes committed by 
other minority groups. That situation would not bene- 
fit from a presumption of racial motivation only in the 
case of white offenders. Nor would the situation of hate 
crimes against whites be helped. (As a matter of fact, 
data collected in the first year of operation of the hate 
crime statute in Florida reveal that there were slightly 
more blacks victimizing whites than whites victimiz- 
ing blacks.) There is also the grave problem of clearly 
defining the groups to be considered “white” or “minor- 
ity”. The author states: 


Existing hate crime acts do not require the prosecution to prove 
the racial heritage of the accused or his or her victim. Under this 
proposal, however, states would need to develop explicit stand- 
ards to help the judge and jury in making consistent determina- 
tions of white or minority status. Even if states could successfully 
elaborate clear guidelines for the determination of white and 
minority status, these standards inevitably will fail to adequately 
protect persons victimized because of their religion. For example, 
“whites”, like individuals of Jewish descent, would not be pro- 


tected under the proposed statutes even though they are victim- 

ized because of their religious beliefs. Similarly, the proposal 

would exempt racially-motivated violence by persons who are 
racial minorities but religious majorities. 

It seems ironic that in order to make hate crime laws 
more effective, there are those who would uncon- 
sciously employ racial categorization techniques remi- 
niscent of South African Apartheid. The new hate 
crime laws are fraught with pitfalls, and this article 
skillfully exposes some of the more dangerous ones. 


CRIME AND DELINQUENCY 
Reviewed by CHARLES L. STEARNS 


“Crime and Social Reproduction: A Response 
to the Cali for ‘Outrageous’ Proposals,” by Mark 
Colvin (October 1991). This article is a response to 
a challenge in an earlier issue of Crime and Delin- 
quency to offer some “outrageous” proposals for dealing 
with crime in the United States. It outlines an eight- 
point comprehensive plan to reduce crime through 
enhancement of human development and human capi- 
tal. It proposes to shift national priorities by increas- 
ing public investments in our institutions and social 
reproduction. 


It is suggested that both the problem of crime and 
economic decline spring from a lack of social invest- 
ments in our future. For a crime-reduction program to 
work, it must deal with the underlying sources of 
crime through comprehensive, proactive measures 
aimed at prevention. This will require a major change 
in our priorities away from military and toward edu- 
cation and human development. 


The eight specific proposals are as follows: 1) First, 
we need to implement short-term measures such as 
the Comprehensive Employment Training Act and 
other “war on poverty” programs with a goal to move 
individuals off welfare and into jobs that produce 
growth in public revenues. 2) Next, a nationwide pro- 
grain of parent-effectiveness training needs to be in- 
stituted. 3) A Head Start Program to prepare all 
children for participation in school needs to be estab- 
lished. 4) Radical improvement of public education is 
the next necessary component of a comprehensive 
approach. 5) On completion of secondary education, 
young people should have the opportunity to complete 
a 2-year National Service Program with incentives 
awarded for participation. 6) We must enhance the 
workplace environment so that young people know 
that they are eventually headed into a good quality 
job. 7) We need programs for economic growth and 
expanded production in order to rebuild the basis for 
a vibrant economy. 8) Finally, a truly progressive in- 
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come tax system needs to be instituted to ensure that 
the wealthy pay their fair share of the tax burden. 

The key ingredient for implementation of this pro- 
posal is political leadership. Through strong political 
leadership, our investment in human capital can en- 
hance our nation’s ability for economic competition 
and can unleash the human productive potential that 
has been deadened by the economic and spiritual 
malaise of the last 20 years. 

“The Scope and Purposes of Corrections: Ex- 
ploring Alternative Responses to Crowding,” by 
Richard Rosenfeld and Kimberly Kempf (Octo- 
ber 1991). The current crisis in corrections and the 
impetus behind the search for alternatives are a func- 
tion of the sheer weight of numbers. Accordingly, this 
article provides an overview of the size and growth of 
the U.S. correctional population and sets forth a con- 
ceptual framework for evaluating alternatives that 
can be implemented through legislative, judicial, and 
postconviction policies. The article concludes with a 
decision-making structure for correctional policy 
which is necessary to meet the challenges posed by a 
growing population under correctional control. 

The scope and purposes of corrections are addressed, 
contrasting punitive and rehabilitative purposes with 
a restrictive and expansive scope of corrections. Atten- 
tion also is given to the concept of correctional crowd- 
ing which is growing at an exceptional rate. At present 
rates of growth, it is anticipated that by 2006, 1 out of 
every 10 American adults will be under correctional 
control. Since community corrections is growing at a 
rate similar to that of correctional facilities, probation 
and parole programs suffer from the very same, or 
worse, crowding problems that afflict the traditional 
prison. 

Similarly, the costs of corrections have soared with 
spending increasing at a greater rate than spending 
for any other state-funded service, including educa- 
tion. This increase has led to the need for meaningful 
alternatives to incarceration. However, reforms that 
focus mainly on depopulating the traditional prison, 
without attending to the consequences for already 
strained probation and parole programs, are at best 
misguided and at worst jeopardize public safety. 

Some attention is given to decision making and 
correctional policy. A present fundamental problem is 
the absence of a coherent correctional planning frame- 
work within which programs and outcomes can be 
formulated and evaluated. Without adequate re- 
sources, desirable policy initiatives cannot be imple- 
mented. 

The authors propose a sanctions budget for correc- 
tions that requires choices among cost-effective poli- 
cies based on available resources, intermediate 
sanctions, and explicit correctional objectives, includ- 
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ing the restoration of rehabilitative purpose to the 
traditional prison. 

“The Intangible Rewards From Crime: The 
Case of Domestic Marijuana Cultivation,” by 
Ralph A. Wesheit (October 1991). With revenues as 
high as $60 billion a year, domestic marijuana is easily 
America’s largest cash crop. This article examines the 
awards from the drug business which are neither 
monetary nor psychopharmacological. The findings 
are based on interviews with 31 commercial mari- 
juana growers, 30 law enforcement officials familiar 
with domestic cultivation, and about a dozen others 
with connections to marijuana cultivation. 

The study was based on arrests in Illinois between 
1980 and 1990 for marijuana growing. Seventy-four 
such cases were identified, of which 23 were excluded 
for a variety of reasons. Of the 51 cases remaining, 31 
agreed to be interviewed. 

After a brief discussion of the growing operations, 
the author identifies three types of marijuana grow- 
ers. First, there are the “hustlers” who are entrepre- 
neurs by instinct and accept the risks associated with 
growing as part of the appeal. Next are the “pragma- 
tists” who are drawn to marijuana production by eco- 
nomic necessity. Third, “communal growers,” the 
single largest category of grower, are those who culti- 
vate marijuana as part of a larger lifestyle. 

Although monetary rewards are perhaps the most 
important reason for commercial growing, it is not the 
only motivating factor. It was found that apart from 
the monetary benefits, growers emphasized either 
spiritual, social, or intrinsic values derived from grow- 
ing marijuana. 

The study shows how a crime which on the surface 
appears to be a purely economic enterprise can also 
provide a strong level of personal enrichment. As such, 
the findings have implications for policies aimed at 
ending the drug business. First, treatment cannot 
focus primarily on the pharmacological effects of 
drugs. Second, policies aimed at removing the profit 
make impact on the “hustlers” and “pragmatists,” but 
the impact will be far less on the “communal grower.” 
For the communal grower, cultivating marijuana is 
much more than simply a business or vocation—it is 
an avocation as well. 


THE BRITISH JOURNAL OF 
CRIMINOLOGY 


Reviewed by JAMES M. SCHLOETTER 


“A Study of Sentencing in the Leeds Magis- 
trates Courts: The Treatment of Ethnic Minor- 
ity and White Offenders,” by Imogen Brown and 
Roy Hullin (Winter 1992). A survey conducted in 
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Leeds Magistrates Courts over a 9-month period in 
1988 collected data on 3,700 defendants charged with 
various offenses. The authors conducted an analysis 
to determine whether any racial bias was apparent in 
the treatment of Afro-Caribbean and Asian, as com- 
pared with white, defendants. In sentences passed by 
magistrates, no overall differences were detected be- 
tween the different ethnic groups. No significant dif- 
ference could be detected in the passing of 
noncustodial sentences; however, significantly more 
Afro-Caribbean than white defendants were commit- 
ted by magistrates for trial to the Crown Court. 

Many studies have shown that discrimination 
against persons of color in British courts is quite 
apparent. Prison populations show that minority in- 
mates are overrepresented in prison compared with 
their proportion in the general population of Great 
Britain. It has been suggested, however, that what- 
ever the explanation for this phenomenon may be, it 
is not a result of the operation of bias on the part of 
sentencing judges. 

For each of the defendants studied, the researchers 
obtained information regarding the most serious of- 
fense that an individual was convicted of, how the case 
was disposed of, the sex and the age of the individual, 
the race of the individual, employment status, exist- 
ence of a criminal record, and the area of residence. 
Where the defendant had an existing criminal record, 
information was derived regarding the number of pre- 
vious offenses and the type of previous offenses. The 
research hypothesis was divided into three principle 
areas: 1) that offenders from ethnic minority groups, 
and particularly the Afro-Caribbean group, would re- 
ceive more custodial sentences than white defendants; 
2) that offenders from ethnic minority groups, and 
particularly the Afro-Caribbean group, would be less 
likely to receive the full-range of noncustodial sen- 
tences; and 3) that more offenders from ethnic minor- 
ity groups, and particularly the Afro-Caribbean group, 
would be committed to the higher court for trial by 
magistrates and that a greater proportion of ethnic 
minority defendants would elect trial by jury. 

Of the 3,700 defendants surveyed, 90.7 percent were 
white, 5.8 percent were Afro-Caribbean, 3.2 percent 
were Asian, and .035 percent were other. Males ac- 
counted for 89 percent of the sample, and females for 
11 percent. Of offenders sentenced by magistrates, 13 
percent received a custodial sentence, and fines and 
other noncustodial sentences were meted out to the 
remaining percentage. 

The authors note that it is difficult to generalize 
from the results of a survey carried out in only one 
geographical area. As with other surveys, the method- 
ology was not perfect, as the researchers were depend- 
ent upon information supplied by court clerks to them. 


Taking into account all such features regarding 
sentencing, the difference among sentences between 
white and Afro-Caribbean defendants was not statis- 
tically significant, nor was there any such difference 
in the distribution of the various sentences. The find- 
ings of the survey failed to find any overall discrimi- 
nation in treatment, in terms either of custodial 
sentencing or in the range of noncustodial alternatives 
between whites and ethnic minorities. Secondly, the 
confirmation of the fact that a greater proportion of 
Afro-Caribbean defendants are committed to the 
Crown Court for trial points to an urgent need for a 
closer examination of this aspect of the criminal jus- 
tice system. 

“Suspect Behavior During Police Question- 
ing,” by Stephen Moston, Geoffrey N. Stephen- 
son, and Thomas N. Williamson (Winter 1992). 
This article deals with the associations between the 
characteristics of a suspect and the case, and a sus- 
pect’s decision to admit or deny having committed a 
criminal offense. The authors looked at three main 
areas associated with the decision to admit an allega- 
tion during questioning by a suspect. These factors 
were strength of evidence, legal advice, and the crimi- 
nal history of the suspect. 

According to statistics from the United Kingdom, 
there are reported full confession rates of over 70 
percent; however, the authors believe that this num- 
ber tells little about how most suspects confess. There 
is some evidence to suggest that some types of indi- 
viduals have a greater tendency to confess than others. 
For example, one study found that 60 percent of defen- 
dants without a criminal record confessed, compared 
with only 36 percent of those with a prior record. The 
type of offense also appears to have an effect on how 
suspects will respond to questioning. One study found 
just over 64 percent of those accused of crimes of 
violence against a person made some form of confes- 
sion during interrogation, whereas the corresponding 
percentage for property offenses was 76 percent. The 
explanation for this finding was believed to be the fact 
that the police are more likely to have physical evi- 
dence (stolen goods, fingerprints) implicating the sus- 
pect in property offenses, than in offenses against the 
person. 

The researchers studied why the suspects confessed 
and focused upon the areas of gains and losses for 
themselves, gains and losses for relevant others, for 
social approval or disapproval, or for self-approval or 
disapproval. Essentially, the course of action among 
offenders is decided upon because of the benefits it can 
bring for either the suspects or for others. 

The authors note that regardless of an individual’s 
actual involvement in the offense of which he or she is 
accused, there are three main sets of factors which 
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may determine the suspect’s initial response to an 
allegation: the background characteristics of the sus- 
pect and the offense; the contextual characteristics of 
a case; and an interviewer’s questioning techniques. 
Interviewing techniques are in turn affected by the 
interviewer’s beliefs and attitudes, which in turn are 
largely determined by the background and contextual 
characteristics of the case. 

The authors study focused on the links between case 
characteristics and the behavior of suspects, specifi- 
cally addressing the question of which characteristics 
are associated with admissions and denials. A sample 
of 1,067 cases in which suspects were interviewed by 
police detectives was analyzed. Seven key variables 
identified by the questionnaires regarding these cases 
were concerned with: 1) the interviewer’s perception 
of strength as evidence against the suspect; 2) the 
interviewer’s perception of the offense seriousness; 3) 
the offense type; 4) age of suspect; 5) sex of suspect; 6) 
criminal history of suspect; and 7) use of legal advice. 

The results of this study illustrate that only three 
case characteristics seemed to have a bearing on the 
outcome of the interview: strength of evidence, offense 
severity, and legal advice. The question that arises 
from these results is: Why do the associations between 
case characteristics and suspects’ behavior exist? The 
authors note that it is not possible to resolve this issue 
simply. It may well be that certain case characteristics 
predispose a suspect’s response to questioning in a 
particular way, but it may also be that a corresponding 
interviewing strategy is needed in order to ensure that 
the predicted outcome emerges. The authors advise 
that it would be wrong to simply treat case charac- 
teristics as independent factors which influence be- 
havior, although this may well be what happens on 
many occasions. Case characteristics may be powerful 
determinants of a suspect’s behavior, but they are also 
powerful determinants of interviewer behavior. 


AMERICAN JOURNAL OF 
ORTHOPSYCHIATRY 


Reviewed by CHARLES E. SMITH, M.D. 


“Funding Head Start: What Are the Issues?” by 
Judith A. Chafel. (January 1992). Head Start, 
which began operating in 1965 within the authority of 
the Economic Opportunity Act (1964), is a comprehen- 
sive child development program whose primary goal 
is to enhance the social competence of 3 to 5-year-old 
children from low income families. The program was 
intended to deliver a wide range of services to ensure 
comprehensive care: health, education, parental in- 
volvement, and social services. Originally adminis- 
tered by the Office of Economic Opportunity, the 
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program was subsequently moved to the Department 
of Health and Human Services. 

As originally conceptualized the program won the 
unconditional approval of all observers including the 
Congress and the executive office. In recent years, 
budgetary cuts and accompanying recommendations 
for policy changes have led to serious concerns for the 
program’s future which are discussed in this informa- 
tive article. 

Faced with reduced appropriations, it has been pro- 
posed that the program sacrifice quality to quantity in 
the hopes that a representative segment of the needful 
population can receive some services. Currently Head 
Start policy is focused on providing a single year of 
services for 4-year-olds. However, critics of this policy 
observe that a year of preschool is hardly enough to 
help a poverty-stricken child to begin to compete suc- 
cessfully in school. In addition, it should be apparent 
that children whose primary language is not English 
will require more than 1 year to make the adjustment 
to English-speaking schools. 

In short, what is at stake is the needs of seriously 
disadvantaged children, to prepare them to make a 
meaningful start in the public school system. Most 
significantly, the limited funding necessitates cutting 
back on the staff that are required for the delivery of 
Head Start’s comprehensive services. Certainly, there 
could be no doubt that limitations on staffing will have 
adverse effects on the program’s ability to deal with 
the problems of multi-problem families ranging from 
substance abuse to child abuse, and lack of parenting 
skills on the part of teenage single mothers. Hopefully 
it will be recognized that the Head Start program is 
not child’s play but rather a program whose effective- 
ness depends upon the availability of experienced and 
dedicated staff. In closing, the author recommends 
that advocates of the program keep policy makers 
informed of the needs of this important program. 

“Rethinking Child Sexual Abuse: An Anthro- 
pological Perspective,” by Claudia S. Konker 
(January 1992). All those who are concerned about 
the confusion and uncertainties surrounding current 
approaches to the problem of child sexual abuse should 
benefit from the reading of this brief review. The 
author points out that for at least 10 years child sexual 
abuse has been viewed as a “social problem of crisis 
proportions in the United States”—though there is to 
date no agreed definition of child abuse. Also, there is 
no agreement as to the scope of child sexual abuse in 
this country. In providing this concise review of cul- 
tural attitudes toward sexual contact between adults 
and children, the author provides us with a sound 
basis for our current diverse views of this phenome- 
non. She points out how our cultural beliefs underlie 
the norms which we have established for the physical 
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and moral development of children. Thus, in the view 
of the author, child sexual abuse is by definition a 
cultural problem whose ultimate solution will require 
the compassionate treatment of victims and humane 
rehabilitation of offenders as well as an understanding 
of the root causes of sexual maltreatment of children. 


FAMILIES IN SOCIETY 


Reviewed by KATHERINE VAN WORMER 


“Strengthening the Coping Resources of Les- 
bian Families,” by Eileen Levy (January 1992). 
Drawing on a sample of 31 white lesbian mothers, this 
study examines successful coping responses to find the 
most favored patterns or clusters of coping responses. 
The most helpful coping behaviors turned out to be: 
developing the self, becoming independent, socializing 
with women and lesbian friends, and being open about 
and engaging in satisfying relationships. The re- 
sponses as to the least helpful coping behaviors were: 
being open about one’s lesbianism with parents and 
neighbors, watching TV, and religious involvement. 

Human service workers can play a significant role 
in helping lesbian parents to make decisions related 
to coming out. Practitioners should be aware of the 
risks involved in custody disputes with former 
spouses. They should also be aware of the risks for 
lesbian parents in coming out as lesbians when they 
are involved in custody disputes with former spouses. 
They should also be aware of the inhibiting effects of 
internalized homophobia that may surface for the 
lesbian parent. Interventions that challenge women’s 
negative self-perceptions and help them to feel good 
about their identities both as lesbians and as parents 
may be critical elements in dealing with internalized 
homophobia. 

Essay: “If Social Work Hasn’t Made Progress as 
a Science, Might It be an Art?,” by Howard Gold- 
stein (January 1992). In an unusual article in social 
work literature, Goldstein likens the practice of treat- 
ment work to an artistic endeavor. The richness of 
phenomenal experience is contrasted with the often 
esoteric language of the instructional framework. 

Examples of professional jargon abound in the lit- 
erature. Terms such as “the problem-solving se- 
quence,” “the client system,” and “a configural plan of 
action” do not do service to the reality of people and 
human activity. 

Novels, plays, and poetry illuminate human dilem- 
mas that are open to individual interpretation. The 
search for meaning is a common theme to under- 
standing of fiction and of the client’s story. The arts 
and humanities provide an excellent background 
within which tools for psychotherapy can be devel- 


oped. As translator, the therapist attempts, with the 
client, to unravel the narrative in order to make the 
story comprehensible to the client and others. 

“Child Welfare as a Woman’s Issue,” by Eliza- 
beth Hutchison. (February 1992). Children can’t 
be helped unless their female caregivers are helped 
also. This article analyzes child welfare as a women’s 
issue. 

Historically, child maltreatment has been associ- 
ated with low family income. Yet the current child 
protection movement focuses on policing family life 
rather than enhancing the resources for family 
caregiving. 

There is a present-day ambivalence about how to aid 
children without aiding parents. The recent imple- 
mentation of programs such as JOBS usually empha- 
sizes job search without providing continued 
education. The strict laws on child support enforce- 
ment are of no use when the father is unemployed. 

When children’s needs are not being met, mothers 
are held accountable. Child neglect, a label the use of 
which is associated with poverty and single mother- 
hood, is the most frequently reported type of child 
maltreatment. Even in cases of sexual abuse, mothers 
are inclined to get the blame as conspirators. 

Child welfare workers tend to be young women 
without children who have little or no professional 
education. Today mothers are more likely to be inves- 
tigated for child mistreatment and less likely to re- 
ceive goods and services. The solution, according to 
this article, is to help women with their caregiving, to 
eradicate poverty, and to end patriarchal tendencies. 

“Role Strain, Coping, and Martial Satisfaction 
of Stepparents,” by Doni Whitsett and Helen 
Land (February 1992). In a cross-sectional sample 
of 73 stepparents, the relationship among role strain, 
coping, and marital satisfaction is examined. This 
study confirms the findings of other research. Step- 
mothers report significantly greater strain in their 
role than stepfathers. Low self-esteem is associated 
with difficulties in stepparenting. Clinicians need to 
help stepfamilies see the complexity in family rela- 
tionships and to find ways to communicate their needs 
more effectively. 

“Economic Situational and Psychological Cor- 
relates of the Decision-Making Process of Bat- 
tered Women,” by Ida Johnson (March 1992). In 
order to explain why battered women stay in abusive 
relationships, the author presents the findings of data 
gathered at a spouse-abuse shelter. Four hundred 
twenty-six battered women were interviewed. Results 
show that battered women are most likely to return to 
the abuser when the annual family income is high, the 
woman is underemployed, the woman is a victim of 
severe abuse, and the woman has a negative self-image. 
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These findings underscore the need for developing and 
implementing practical programs that address the 
battered woman’s special needs to resolve her predica- 
ment. 

“Treatment Issues for Divorcing Women,” by 
Martha Hoffey and Phyllis Cohen (March 1992). 
Women respond to the divorce process with strong 
feelings of terror and abandonment, fear of conflict, 
and protectiveness of others’ feelings. Clinicians often 
highlight divorcing women’s responses as pathological 
or codependent. In fact, according to this article, 
women’s behavior reflects socially engendered norms 
for behavior. This article presents a gender-focused 
perspective on divorce treatment. 

Following divorce, women typically experience a 
substantial decline in living standards. The burden of 
child-care responsibilities and diminished earning ca- 
pacity leaves women vulnerable. Divorce therapy 
should focus on offering practical solutions to the 
divorce crisis, validating the women’s experience, and 
removal of obstacles to therapy work. In all these 
ways, women are helped to represent their own inter- 
ests. 


THE PRETRIAL REPORTER 


Reviewed by GEORGE F.. MORIARTY, JR. 


In the “Research” section of the February 1992 issue 
of The Pretrial Reporter, the Pretrial Services Re- 
source Center takes a critical look at a Maryland study 
ordered by the Department of Public Safety and Cor- 
rectional Services. The Correctional Services Group, 
Inc., was commissioned to “analyze the pretrial deten- 
tion situation in each of the 23 counties [and] evaluate 
the need for, safety of, and cost-effectiveness of various 
options for managing persons in pretrial status in the 
future.” In The State of Maryland: Pretrial Detention 
and Release Needs Assessment, the Correctional Serv- 
ices Group concluded that while funding new or en- 
hanced pretrial programs was likely to significantly 
increase the number of persons released, rediicing 
court delay should be the first priority in seeking to 
alleviate jail crowding. 
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Correctional Services examined case processing and 
jail population figures and interviewed county repre- 
sentatives, judges, sheriffs, state’s attorneys, and pub- 
lic defenders. Each county’s processing time was 
compared to the American Bar Association’s time 
standards for case processing that call for the disposi- 
tion of 90 percent of felony cases in 120 days, 98 
percent in 180 days, 90 percent of misdemeanor cases 
in 30 days, and 100 percent in 90 days. With 17 of 23 
counties experiencing “extensive delay” on the circuit 
level, and all counties below the ABA standards on the 
district court level, the study concluded that “a signifi- 
cant portion of the pretrial jail population . . . is being 
held because of slow case processing.” 


With respect to the role that pretrial services pro- 
grams can play in reducing detention, the report pre- 
sents “a model of pretrial release programming” that 
contains six components: 1) Screening; 2) Checking on 
Location of Subject; 3) Ensuring Crime-Free Status of 
Subject While on Release; 4) Enhancing Ability to 
Reduce FTA Risk of Subject; 5) Improving Subject’s 
Coping Abilities; and 6) Periodic Program Evaluation. 
Based on this model, Correctional Services presents 
“model budgets” for the basic costs of various size 
programs. Taking into account the number of small, 
medium, and large counties in Maryland, Correctional 
Services estimated that the total amount that would 
be required to fund pretrial programs statewide would 
be $7,018,189 in the first year and $6,913,670 in 
subsequent years. 


The Resource Center staff takes exception to some 
of the “basic costs” noted in the model. Computerized 
telephone calling, electronic monitoring, and drug 
testing are not basic program elements, according to 
the Center, and they inflate operational costs by 28 
percent. “By portraying several expensive and rare 
features as being basic to a program, rather than as 
enhancements, to arrive at a budget the authors sig- 
nificantly overstate the cost of pretrial programs.” The 
Center also faults the lack of “any reference to national 
standards, research or literature on pretrial release” 
in the six component model proposed. 


The Utility of Incarceration 
Debated 


Corrections: An Issues Approach (8rd edition). By 
Lawrence F. Travis III, Martin D. Schwartz, and Todd 
R. Clear. Cincinnati, OH: Anderson Publishing Com- 
pany, 1992. Pp. 323. 


The publication of Corrections: An Issues Approach 
comes at an opportune time when even correctional 
officials are questioning the utility and appropriate- 
ness of building more jail and prison space for an ever 
increasing population of offenders. Instead of a stand- 
ard discussion of the purpose(s) of sentencing and the 
structure, organization, practices, and policies of cor- 
rections, this book is written in a debate format. Op- 
posing or alternative views on fundamental questions 
related to the American correctional process are pre- 
sented. The underlying assumptions of contemporary 
correctional policies and practices are examined. 


As a third edition, the style of the book follows 
earlier editions; it also updates empirical information 
and references. The book is organized into five sec- 
tions: an introduction that describes the context of 
American corrections, correctional institutions, com- 
munity supervision, treatment for the offender, and 
emerging issues and change. 


In the introduction, which is just a little over 40 
pages in length, the authors provide a succinct yet 
thorough synopsis of American corrections. The first 
half of the chapter artfully covers a broad spectrum of 
topics, including: the definition of corrections as the 
“home stretch” of the criminal justice system (with law 
enforcement and adjudication making up the rest of 
the field); discretionary power throughout the crimi- 
nal justice system; sentencing philosophy and deci- 
sions and the role of corrections in effectuating 
sentencing goals; and the philosophy and functions of 
corrections, crime control, and prevention, which are 
shared with the other components of the criminal 
justice system. 


The chapter also focuses on the development of 
American corrections. A historical perspective that 
traces the roots of the concept of punishment from the 
colonial era onward is followed by a contemporary 
examination of the structure of American corrections. 
The latter involves discussions of various incarcera- 
tive and nonincarcerative corrections options, such as 
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community supervision, probation and parole super- 
vision, intermediate sanctions, jails, and prisons. 

The final section of the introduction is devoted to a 
discussion of a variety of issues, including the use of 
correctional data, which in earlier editions the authors 
criticized as unreliable and data collection as under- 
valued; the use of incarceration, in which America 
leads all other countries; and the female offender, who 
only recently drew interest. 


Part two on correctional institutions begins with the 
query “Should prisons exist?” In examining the litera- 
ture, various views are presented, some of which sup- 
port prisons as serving an important role in American 
society, some opposed to the extensive use of prison, 
and some that advocate the abolition of prison. An- 
other question the reader is asked to ponder is why do 
prisons remain to exist, given “truckloads of books, 
articles, monographs and other works that document 
how terrible prisons are pointing to the fact that many 
times inmates come out in worse condition than when 
they went in” (p. 69.). 


Community supervision is the subject of part three. 
The introductory chapter entitled “Serve or Surveil?” 
sets the tone for the rest of the section. The authors 
discuss the development of community supervision, 
the rise of therapy, service delivery, and control, as 
well as contemporary issues in community service. 
“Should we continue to use community supervision as 
a correctional intervention?,” the authors ask. Fur- 
thermore, “what purposes could, and should, commu- 
nity supervision serve?” (p. 165). In an effort to 
interpret responses to the question regarding the 
worth of community supervision, the authors examine 
the functions of parole and probation as repre- 
sentative of community supervision. Traditionally, 
probation and parole provide: (1) community protec- 
tion by maintaining surveillance over offenders; (2) 
assistance to offenders to become law-abiding citizens; 
and (3) an intermediate or alternative sanction to even 
out disparities in prison terms in the case of parole or 
to temper the harshness of incarceration in the case of 
probation. 


Four views of community supervision are presented, 
one championing the expansion of community super- 
vision, two concluding that there is a future for com- 
munity supervision despite differences of opinion as 
far as its present effectiveness, and another view that 
calls to probation to abandon its supervision function 
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in favor of strictly performing the duty of providing 
court investigation services. 

Part four asks the question: “Does Treatment Work?” 
The authors contend that “in corrections today [there] 
is a crisis in confidence. Both practitioners and the 
public have lost faith in the ability of correctional 
treatment to change offenders” (p. 235). In the 1960's 
the rehabilitation model was acclaimed a panacea only 
to be discredited a decade later. Today, treatment and 
rehabilitation, if not exactly revived, are being recon- 
sidered. The criticism once lodged against the rehabili- 
tation model, that “treatment in a correctional setting 
does not, and probably cannot work” (p. 235), is being 
applied to construction, that one cannot build out of 
the problem of crowding. 


The authors urge that more research be conducted 
to determine which method is more effective in the 
areas of counseling, direct services, community or- 
ganization, and treatment services. The perspectives 
offered in this book range from endorsement of treat- 
ment to relinquishment of rehabilitation as a failed 
reform. Some believe that rehabilitation was not given 
a fair shake, others fear that abandoning treatment 
will result in harsher correctional policies and prac- 
tices. Those who call for the end of treatment for 
offenders, however, must answer, according to the 
authors, the following question: “What should we do 
to reduce the chance of future crime?” 


The authors admit that the emerging issues dis- 
cussed in part five are merely “reemerging” (p. 297). 
Issues that are of particular concern today and bode 
to be fodder for future debates include prisoner rights, 
crowding, costs of corrections, the death penalty, the 
impact of technology on corrections, and privatization. 
Deciding which are the important correctional issues 
is a correctional issue itself, the authors note. To 
understand and evaluate each issue, three fundamen- 
tal questions should be posed, according to the 
authors. These are: “(1) Who should be subjected to 
correctional intervention? (2) How should those per- 
sons be treated at the hands of the state? (8) What is, 
or what should be, the rationale for criminal penal- 
ties?” (p. 298). 


The book is provocative. The debate format presents 
persuasive arguments and views, some of which may 
be contradictory. I believe that this is not a dilemma. 
Rather than leaving the reader confused, the debate 
format begs for more information, more supporting 
evidence, more research. With finite resources society 
must explore all avenues and question all motives in 
corrections. We can ill-afford to ignore the types of 
questions and issues that are posed in this book. 


Washington, DC JOLANTA JUSZKIEWICZ 
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Understanding Organized Crime 


Organized Crime (8rd edition). By Howard Abadin- 
sky. Chicago: Nelson-Hall, 1990. Pp. 569. $33.95 
(hard); $24.95 (paper). 


Howard Abadinsky is a professor of criminology at 
Saint Xavier College in Chicago, Illinois. Prior to 
entering the more tranquil world of academia, he was 
a New York State parole officer for 14 years. He carried 
a 38 Special and lost his naiveté while assigned to the 
waterfront section of South Brooklyn known as Red- 
hook. 

It has been 9 years since the author published the 
first edition on organized crime. In developing the 
historical antecedents of organized crime, the author 
makes a fascinating comparison between the methods 
(often illegal) of the captains of business and the meth- 
ods of the captains of crime. This was prophetic when 
considering the cases of stock fraud and scams that 
have occurred in the banking and savings and loan 
industry since that time. The book is authoritative and 
up to date, detailing the latest trends in organized 
crime. 

The third edition, written as a textbook, has exten- 
sive bibliographical references and study questions at 
the end of each chapter. This is a scholarly work 
offering the reader with no understanding of organ- 
ized crime the opportunity to become well informed on 
the topic by reading only one book. 

The first four chapters are devoted to traditional 
organized crime, placing an emphasis on the Italian 
influence on this form of deviant behavior. However, it 
is the second part of the book that will prove most 
useful for current members of the criminal justice 
system. 

It has been approximately 20 years since this coun- 
try entered into its current era of drug abuse. Most 
members of the criminal justice system were slow to 
recognized that trafficking in controlled substances 
was organized crime activity. However, in the early 
1970’s, the Justice Department and other members of 
the Federal criminal justice system refused to recog- 
nize this new form of deviant behavior as organized 
crime unless Italians were involved. 

In 1992, it is very clear that the consumers of con- 

rolled substances have contributed to the develop- 
ment of a new form of organized crime. In chapters 
five, seven, and parts of nine and ten, the author 
introduces the concept of nontraditional organized 
crime and discusses efforts to deal with it. He identi- 
fies and describes the activities of such nontraditional 
organized crime groups as outlaw motorcycle clubs, 
Hispanic organized crime (the Herrera Family, Cu- 
bans, Colombian Medellin Cartel), Asian organized 
crime (Yakuza, Triads, Tongs, and Chinese street 
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gangs), black organized crime, Jamaican Posses, Irish 
organized crime prison gangs, and miscellaneous 
other groups. 

The recognition and labeling of nontraditional crime 
groups as organized crime is an achievement that 
cannot be overemphasized. The author also draws 
attention to the most insidious nature of controlled 
substances, which is the extensive corruption of law 
enforcement and government officials in this country 
as well as in drug producing countries. 


The book is also an excellent resource for members 
of Federal/state law enforcement agencies. Recently, 
an FBI agent developed a bank fraud case against twin 
21-year-old brothers. Although relatively young, they 
seemed sophisticated beyond their age in banking 
operations. The agent described the case as a bank 
scam, and the defendants admitted their involvement 
but claimed that there was no criminal intent and that 
their case should have been resolved in a civil suit. In 
the presentence report, the Federal probation officer 
correctly portrayed the defendants as scam artists 
using an illustration of THE SCAM as defined by 
Abadinsky. The facts of the case followed the author’s 
description of a “Three-Step Scam” to the last detail. 
The scam was actually a bankruptcy fraud case, but 
would not have been recognized as such without refer- 
ring to Abadinsky’s first edition. 


In the past, some students of deviant behavior real- 
ized that elements of traditional organized crime have 
been present in this country since 1880 to 1890. Fed- 
eral and state law enforcement agencies were very 
slow to realize the significant impact that traditional 
organized crime would have on our society. It was not 
until the mid 1960’s when Attorney General Robert 
Kennedy directed the FBI to look into the activities of 
the Mafia (La Cosa Nostra) that any significant inves- 
tigations were initiated. John Gotti is presently a 
convicted felon after his fourth trial since 1986. With 
the arrest of Victor “Little Vic” Orena, the reputed 
head of the Colombo crime family, four of the leaders 
of New York’s five crime families are now in jail or 
awaiting trial. 

In 1992, organized crime prosecutions in Federal 
courts include both traditional and nontraditional or- 
ganized crime members. The U.S. Justice Department 
now recognizes both forms of deviants as organized 
crime figures. By coincidence, at the time that this 
review was being completed, the Justice Department 
had concluded triais on both John Gotti and Manuel 
Antonio Noriega. The book is an excellent resource and 
is recommended reading for members at all levels of 
the Federal/state criminal justice system in order to 
gain a full understanding of organized crime. 


Laredo, Texas REYNALDO L. ADAME 


An Experiment in Offender 
Resocialization 


Reform Through Community: Resocializing Offend- 
ers in the Kibbutz. By Michael Fischer and Brenda 
Geiger. Westport, CT: Greenwood Press, 1991. Pp. 228. 
$45. 


One of the benefits derived from regularly reviewing 
books for Federal Probation—aside from being pub- 
lished—is the frequent opportunity to be exposed to a 
variety of ideas and practices. Such is the case with 
Reform Through Community: Resocializing Offenders 
in the Kibbutz by Michael Fischer and Brenda Geiger. 
Fischer, an educational philosopher, and Geiger, a 
sociologist, are both research fellows at the State 
University of New York at Albany. Their effort is part 
of the Kibbutz Study Series and was prepared under 
the auspices of the Institute for Research and Study 
of the Kibbutz and the Cooperative Idea at the Univer- 
sity of Haifa. 


In their introduction, the authors provide a concise 
yet comprehensive overview of the text when they 
write: 


This book is about a kibbutz innovative experiment in which 
repeat offenders are given a chance to redeem themselves and 
adopt a new way of life. Group dynamics and social learning 
theories which have so far been rigorously kept apart emerge 
harmoniously combined in the kibbutz ideology and philosophy 
of the program planners. In accord with group dynamics, educa- 
tion, work and social activities in the kibbutz occur in small 
groups. The more attached the offender becomes to these over- 
lapping groups, the more he gains stakes in conformity. Egalitari- 
anism, cohesive peer groups and mastery of rewarding and 
meaningful tasks teach the offender responsibility, cooperation 
and autonomy. The main concepts of social learning theories also 
find powerful application in the kibbutz. In this environment 
social clues concerning the behaviors that are rewarded or nega- 
tively reinforced are clear. The offender’s growing sense of com- 
petence spearheads his overall change. Instruction, 
encouragement, modeling, guided and corrective participation 
allow the offender to perfect competencies and enhance self-efficacy. 
Eventually self-reward and self-censure systems develop and 
increase the offender’s confidence and sense of self-directed task 
mastery. As a result intrinsic rewards are elicited as the offender 
changes his criminal oriented cognitions and anti-conventional 
life style. 


Following the introductory chapter, Fischer and Gei- 
ger offer a detailed description of the kibbutz resociali- 
zation program. In chapter 2, the Israeli criminal 
justice system is superficially described. This is not 
one of the strongest chapters of this text because it 
leaves the reader wanting more information about this 
particular system of justice. A brief history of the 
kibbutz is found in chapter 3, along with an overview 
of its social structure and the changing character of 
this collective living arrangement. In chapter 4 the 
authors discuss how the kibbutz became involved in 
the rehabilitation of offenders. Also presented in this 
chapter is the program’s philosophy and objectives. 
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Contained in chapter 5 is an explanation of research 
methodology, along with demographic data sufficient 
to understand the population served. 

Beginning with chapter 6, Fischer and Geiger de- 
scribe the offender’s introduction to the kibbutz reso- 
cialization process. In subsequent chapters, such 
topics as work, adoptive parents, interpersonal rela- 
tionships, the offender’s past, forms of social control, 
change, and the offender’s future are discussed. Chap- 
ter 15 examines program ingredients viewed by the 
participants as most helpful in their rehabilitation, 
and in the final chapter is found a discussion of the 
implications of this program. 

In addition to a fairly comprehensive bibliography, 
index, and research notes, this effort contains six 
appendices which provide greater insight into the 
resocialization process. Appendix A contains a kibbutz 
resocialization contract between the Israeli Ministry 
of Labor and Social Welfare and the Institutions of 
Education and Culture of the United Kibbutz Move- 
ment, in which their respective roles are defined. 
Found in appendix B is the contract executed by the 
offender which sets out what is expected of him; this 
document is also signed by a representative of the 
kibbutz and a probation officer. The final four appen- 
dices contain lists of standard interview questions 
used by the authors in researching the kibbutz reso- 
cialization program. 

One subject not addressed by the authors is the role 
of religion in the collective and in the rehabilitation of 
the offender. Even a brief discussion of this topic would 
have significantly enhanced this contribution to crimi- 
nal justice literature. Despite this oversight, Fischer 
and Geiger have produced a thought-provoking vol- 
ume which merits the attention of sociologists, crimi- 
nologists, and criminal justice practitioners. 


Huntsville, Texas DAN RICHARD BETO 


The State of Parole 


Paroling Authorities: Recent History and Current 
Practice. By Edward E. Rhine, William R. Smith, and 
Ronald W. Jackson. Laurel, MD: American Correc- 
tional Association, 1991. Pp. 207. 


There is little written on how parole agencies actu- 
ally function. This book helps to fill that void. Using 
information from a 1988 American Correctional Asso- 
ciation Task Force survey, it describes in general terms 
state parole agency policies and perceptions. It does 
this task well and provides concise information on a 
range of issues. 

Topics covered include the composition of various 
parole boards and their place in the government or- 
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ganizational structure, methods of parole decision- 
making, the effects of overcrowding on the parole 
process, and the parole chairs’ views of the legislative 
power structure. In presenting information of this 
type from the task force survey, the book is very useful. 

Unfortunately, the book has several shortcomings in 
its presentation of data. One shortcoming is the use of 
statistics out of context or with insufficient informa- 
tion for the reader to understand the numbers. An 
example is found in a discussion of emergency early 
release by parole boards. On page 85, the authors 
report “. . . two states responded they had released 
nearly 1,000 inmates, one state had released 231, one 
state, 96, and one state, 230.” There is no information 
concerning which number of releasees applied to 
which state (1,000 early releasees from Alaska would 
have more impact than the same number of releasees 
from Texas), the amount of early release time involved, 
or the time period over which these prisoners were 
released. Another example is in a discussion of emer- 
gency release policies and problems. On page 86 it is 
stated, “Inmates . . . during a recent two-year period 
received a sentence reduction of twenty-one months... .” 
Without any information as to which inmates received 
this reduction or the length of the original sentence 
and/or parole date, this statistic is almost meaning- 
less. 

Another, albeit smaller, problem concerns the pres- 
entation of the tables and figures. Often, the tables 
cannot be interpreted without reading the text or are 
otherwise confusing. In figure 3.1, for example, a bar 
graph is used to illustrate the parole chairs’ average 
ranking of release factors. Besides not being the best 
way to illustrate the informa‘ion presented, it is laid 
out so the least important factor, which is at the top of 
this horizontal graph and has the longest bar, looks as 
though it is the most important factor. Another exam- 
ple is table 2.4, a correlation matrix that is presented 
without appropriate labels. This matrix is not easily 
understood even after reading the text. 

Although I may have a personal bias, having worked 
for the U.S. Parole Commission, it seems curious that 
the book excluded all but the briefest mention of the 
work of the U.S. Parole Commission on issues men- 
tioned in this book (recidivism, risk assessment, tech- 
nical assistance, etc.). According to a footnote in the 
book (p. 59, footnote 10), the Parole Commission was 
included in the survey, but none of its input is men- 
tioned in the book. Other agencies fare better. A full 
chapter is given to the Canadian system. The authors 
pay particular attention to a group of consultants 
engaged in two technical assistance projects. No doubt 
the work they have done is important; however, the 
manner in which a page in the text, and an eight-line 
footnote, was devoted to these projects reads more like 
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an advertisement than an attempt to convey informa- 
tion. 

This book contains information useful to those peo- 
ple interested in a general picture of what is happen- 
ing in various state parole jurisdictions and does a 
good job of presenting the information from the ACA 
task force survey. It is not a how-to or what works book, 
but rather a state of the system book. As such, it is a 
valuable tool. 


Washington, DC RONNIE M. SCOTKIN 


Considering Treatment Interventions 


Treatment Choices for Alcoholism and Substance 
Abuse. Edited by Harvey B. Milkman and Lloyd I. 


Sederer. Lexington, MA: Lexington Books, 1990. Pp. 
395. 


The 20 chapters that comprise this book consider a 
variety of treatment interventions for substance abus- 
ers and their families. Although individual chapters 
are by various writers, the smooth writing style tran- 
scends individual differences. The five parts of the text 
examine biological factors in drug dependence, pre- 
vention and early intervention, multiproblem pa- 
tients, the law, and treatment alternatives. 
Theoretically based prologues introduce each section. 

The underlying theoretical framework is that bio- 
logical factors interact with environmental ones in 
producing chemical dependency. Instead of either na- 
ture or nurture, it is both of these and psychological 
factors also that determine the causes and conse- 
quences of substance abuse. Compared to related 
books in the field, this volume is built on a philosophy 
that rational clinical practice follows scientific theory 
that is solidly grounded in research. 

The section on the biology of drug abuse examines 
the many genetic research studies elaborating the 
genetic influence in drug dependence. The argument 
is made that alcoholism is neither purely familial nor 
purely nonfamilial but is a result of a variety of genes- 
by-environment interactions. Use of prescription 
drugs to treat acute withdrawal or to alleviate organic 
depression is described in interesting pharmacological 
detail. Special attention is paid to nutritional needs of 
alcoholics. 

The chapters in part II provide factual data concern- 
ing the economic and social toll of addictive disorders. 
The paradox is that we are better able to prevent some 
of the consequences of alcohol misuse—such as alcohol- 
related car crashes and fetal alcohol syndrome—than 
alcohol abuse itself. Only a fraction of those who need 
treatment can afford treatment. Federal funding is 
directed more toward the prosecution of drug offenses 


than their prevention or the treatment of offenders. 
One outstanding assessment and treatment program 
for drug-related traffic offenders in Colorado is de- 
scribed. This section also describes school intervention 
and Employee Assistance Programs as an early inter- 
vention strategy. 

Part III, concerned with special populations, offers 
a thorough analysis of some of the special problems 
encountered by women who abuse alcohol. The shock- 
ing figure, confirmed in other studies, is that nearly 
two-thirds of female alcoholics in treatment report 
that they were victims of childhood sexual abuse. The 
selection on recovery illuminates the four pathways 
from alcoholism to recovery: (1) new relationships, (2) 
compulsory supervision, (3) substitute dependence, 
and (4) joining spiritually based groups. 

Part IV surveys the relationship between crime and 
substance abuse. According to the U.S. Department of 
Justice, half of those serving sentences for robbery, 
burglary, and theft were daily users of some illegal 
drug. Alcohol, of course, is widely implicated in both 
the most trivial and most serious of crimes. 

Part V covers treatment alternatives. Filtering out 
from the literature the systematically controlled stud- 
ies on treatment evaluation of various approaches, the 
presentations in the final portion of the text debunk 
popular myths concerning recovery rates. Cognitive- 
behavioral treatment and stress-management work 
emerge as the most valuable interventions. 

Treatment Choices for Alcoholism and Substance 
Abuse is the book I would recommend as a valuable 
reference or in teaching for courses at the graduate 
level. Not a book to play in to recent fads such as the 
co-dependency rage, the Milkman and Sederer text is 
shaped from scholarship. Many of the indicated tribu- 
taries are of scientific providence: Doris Tabakoff, 
Sheila Blume, George Vaillant, and William Miller. 
The chapter on the female alcoholic is especially infor- 
mative; one could also have benefited, however, from 
parallel discussions on Native Americans, African 
Americans, Irish-Americans, and Asian-Americans. 
For the topics that are dealt with in this collection, the 
presentation and arrangement of accumulated knowl- 
edge is masterful. 


Cedar Falls, Iowa KATHERINE VAN WORMER 


Work Out Instead of Walk Out 


Getting Past No: Negotiating With Difficult People. 
By William Ury. New York: Bantam Books. Pp. 161. 
$20. 


The publication of Getting To Yes by Fisher and Ury 
is often viewed as the start of the mediation or alter- 
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native dispute resolution movement a decade ago. 
This book sold over 2 million copies. It was a seminal 
work that belongs on the bookshelves of all who medi- 
ate or who work in the field of conflict resolution. This 
additional book by one of the authors is not likely to 
find itself on everyone’s bookshelf, but it may be wor- 
thy of review. 

Getting Past No offers guidance or steps that one can 
use to diffuse confrontation, to invent creative options, 
and to work with parties that may be more inclined to 
walk out than bargain. The book’s most significant 
contribution will probably be the formal introduction 
of the term “go to the balcony.” The mediator, or anyone 
that is in a conflict situation, is encouraged to relax, 
take a deep breath, count to 10, or otherwise react in 
a rather calm fashion. The term “go to the balcony” is 
synonymous with taking a break to size up the situ- 
ation. This is step 1 of the five step process that is 
referred to as “break through negotiating.” 

The book is designed to teach the lay public how to 
engage opponents without defeating them. Ury de- 
sires to teach bridge building. The book is designed for 
a nonprofessional audience and is easy reading with- 
out significant annotation or even lengthy casework 
example. Most of the tips or practices described in the 
book should already be prominent in the active work- 
ing repertoire of those practicing mediation, counsel- 
ing, or conflict resolution for a living. 

The book addresses how one opens the ears and the 
minds of clients who simply won't listen, have bad 
tempers, interrupt constantly, or attempt to manipu- 
late all situations. Most probation counselors or me- 
diators know such clients. The book aptly points out 
that not all adult clients act like adults. When at- 
tempting to assist a couple resolving a custody dispute 
or when attempting to mediate parent-child or victim- 
offender situations, often one of the parties will be 
disinclined to mediate. The parties may be mistrustful 
of the process and simply desire to opt out, lie, or 
behave in a fashion that simply does not allow for 
win-win outcomes where both parties receive signifi- 
cant satisfaction. 

In order to go beyond such stalemates, the reader is 
encouraged to find out what lies behind the NO. What 
are the underlying motives? How can a person be 
brought to the bargaining table without giving up 
power or losing face? Step 1 according to Ury is to 
complete such an analysis by “going to the balcony.” 
One needs to determine the interests (not the position 
of the party) so as to ensure that the party’s needs or 
interests are taken into account. A second step is to 
inquire as to what motivates the individual and to 
learn what the individual’s needs are. It is in this step 
that the mediator is encouraged to acknowledge the 
merit of that person’s positions, to reframe, offer an 


June 1992 


apology, or to generally build a relationship. In other 
words, it is at this time that one creates a favorable 
climate for negotiation. 

At step 3 the negative adversary, opponent, or other 
party is encouraged to reframe that which preceded 
and to begin a problem-solving process. This process 
is continued through the step of bridge building. Step 
5 is evaluating consequences and making choices re- 
lated to final solutions or resolutions which would 
satisfy all parties. The final pages of this book provide 
an excellent analytical table of contents. In four pages 
Ury outlines the entire book. 


Fairfax, Virginia ERIC T. ASSUR 
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In a March 1992 report to the Judicial Conference of 
the United States, L. Ralph Mecham, Director of 
the Administrative Office of the U.S. Courts, re- 
ported that the Federal courts’ 1991 caseloads in- 
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21 percent over 1990. 


FBI Director William S. Sessions announced that 
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Uniform Crime Reporting statistics. Violent crime 
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Among the reported violent crimes, robbery showed 
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increased 3 percent. The property crime total in- 
creased 2 percent in 1991, with burglary up 3 percent, 
both larceny-theft and motor vehicle theft up 2 per- 
cent, and arson showing no change. 


Further, preliminary national figures released by 
the FBI indicate that 69 law enforcement officers were 
killed feloniously in the line of duty during 1991. The 
total is 4 higher than the 1990 annual count of 65. 
Firearms continued to be the weapon most used in the 
slaying of officers. Handguns were used in 48 of the 
murders, rifles in 14, and shotguns in 4. Sixteen offi- 
cers were answering disturbance calls when killed, 
and 15 officers were slain during arrest situations. 
Law enforcement agencies have cleared 65 of the 69 
slayings. 


Attorney General William F. Barr announced an 
expanded Department of Justice demonstration pro- 
gram to implement Operation “Weed and Seed,” a 
community-based, comprehensive, multi-agency ap- 
proach to combatting violent crime, drug use, and 
gang activity in high-crime neighborhoods. The goal is 
to “weed out” crime from targeted neighborhoods and 
then to “seed” the sites with a wide range of crime and 
drug prevention programs and human service agency 
resources to prevent crime from reocurring. Sixteen 
sites designated under the “Weed and Seed” demon- 
stration program include Fort Worth, Texas; Los An- 
geles, California; Washington, DC; and Madison, 
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Wisconsin. As fiscal year 1992 demonstration sites, 
the targeted neighborhoods will receive approxi- 
mately $1 million from the Department of Justice to 
begin implementation of the “Weed and Seed” strategy. 
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ways to speed up the disposition of cases, according to 
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Cook County Circuit Court (Chicago), the Milwaukee 
Circuit Court, the Philadelphia Court of Common 
Pleas, and the Dade County Circuit Court (Miami). 
The report concludes that Cook County’s “night 
courts,” Milwaukee’s two separate “day” drug courts, 
and Philadelphia’s tracking and case consolidation 
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